ROMAN-CANON
IUS COMMUNE

There I1s a common European legal
culture centred around a legal
scholarship and legal practice that were
Informed by the same sources. The old
European law is known as the ROMAN-
CANON IUS COMMUNE
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The twelve tables

This Is the earliest attempt by the Romans to
create a CODE OF LAW,; a commission of
ten men (Decemviri) was appointed (ca. 455
B.C.) to draw up a code of law which would
be binding on both parties and which the

magistrates (and the two consuls) would have
to enforce impartially.



Tablel. Proceedings Preliminary to Trial

1. If the plaintiff summons the defendant to cab#
defendant shall go. If the defendant does not go th
plaintiff shall call a witness thereto. Only thdmet
plaintiff shall seize the defendant.

2. If the defendant attempts evasion or takes tfligh
the plaintiff shall lay hand on him.

3. If sickness or age is an Iimpediment he who
summons the defendant to court shall grant him a
vehicle. If he a does not wish he shall not spraad
carriage with cushions.




Table VIIlI — torts or delicts

«12. If the theft has been done by night, if thenew
kills the thief, the thief shall be held to be laMy
killed.

«13. It Is unlawful for a thief to be killed by
day....unless he defends himself with a weapom eve
though he has come with a weapon, unless he shall
use the weapon and fight back, you shall not Kill
him. And even If he resists, first call out so that
someone may hear and come up.



Table VIIlI — torts or delicts

2. If one has maimed a limb and does not
compromise with the injured person, let there
be retaliation. If one has broken a bone of a
freeman with his hand or with a cudgel, let

him pay a penalty of three hundred coins If he
has broken the bone of a slave, let him have
one hundred and fifty coins. If one Is guilty of

Insult, the penalty shall be twenty-five coins.




TABLE | - preliminaries to a trial

6-9 When the parties compromise the matter, aciaffshall
announce it. If they do not compromise, they shalle the
outline of the case Iin the meeting place or mabefbre
noon.

Iltalian labour law

Art. 31 Legislative Decree no. 80 of 31st March 899
provides that before an employee or an employers goe
Court, he or she has to attempt a conciliation aet
Provincial labour Office. The conciliation board mesided
over by the director of the Labour Office, and eenposed of
four labour union and four employer representatives
nominated by the most representative organisatiofiise
majority of cases are settled by this tripartiteabd or by
conciliation before the Court. If the dispute ist solved by
the parties or via conciliation, it can be decidadhe private
(and also in the public) sector by ordinary Courts



Table IV - Rights of fathers

1.A dreadfully deformed child shall be quickly
killed

4.A child born after ten months since the
father's death will not be admitted into a legal
iInheritance

Table IX — Public Law

5. Treason: he who shall have roused up a
public enemy or handed over a citizen to a
public enemy must suffer capital punishment



Italilan Constitution

Article 27 [Rights of the Accused]
(1) Criminal responsibility is personal.
(2) The defendant may not be
considered guilty until sentenced.
(3) Punishments may not contradict
humanity and must aim at re-educating
the convicted.
(4) Death penalty Is prohibited except
by military law In time of watr.



Table X — Sacred law

1.A dead man shall not be buried or burned
within the city

Table IX

4. The penalty shall be capital for a judge or
arbiter legally appointed who has been found
guilty of receiving a bribe for giving a
decision

6. Putting to death of any man, whosoever he
might be, unconvicted, Is forbidden



Itallan Constitution

*Article 27 [Rights of the Accused]

(1) Criminal responsibility is personal.

(2) The defendant may not be considered guilty
until sentenced.

(3) Punishments may not contradict humanity
and must aim at re-educating the convicted.

(4) Death penalty Is prohibited except by
military law In time of war.







Dante Alighier
The Divine Comedy
Paradise, Canto VI, Justinian

[...] Caesar | was, and am Justinian
who, by the will of primal Love I fell,
took from the laws the useless and redundant
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CORPUS JURIS CIVILIS

Codex Vetus, promulgated in 530

Digest or Pandects, 533

Justinian’s Institutes, 534
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Justinian’s Institutes
Liber Primus, Tit |, De lustitia et lure

lustitia est constans et perpetua voluntas ius suum
cuique tribuendi.

(Justice Is the constant and perpetual wish toaend
every one his due)

lurisprudentia est divinarum atque humanarum
rerum notitia, lusti atque Iniusti scientia.

(Jurisprudence Is the knowledge of things diving an
human; the science of the just and the unjust)



LAW

luris praecepta sunt haec: honeste vivere,
alterum non laedere, suum cuigue
tribuere

(The maxims of law are these: to live
honestly, to hurt no one, to give
everyone his due)



Public and private law

The study of law Is divided into two branches;
that of public law and that of private law.
Public law regards the government of the
Roman Empire; private law, the interest of the
iIndividuals. The latter iIs composed of three
elements, and consists of precepts belonging
to the natural law, the law of nations, and to
the civil law



De Iure naturali, gentium et civill
Natural, common and civil law

The law of nature is the law which nature teacles t
all animals. For this law does not belong exclugive

to the human race, but belongs to all animals,
whether of the earth, the air, or the water. Hence
comes the union of the male and female, which we
term matrimony; hence the procreation and bringing
up of children. We see, indeed, that all other agm
besides men are considered as having knowledge of
this law



Itallan Constitution

o Article 29 [Marriage]

(1) The family is recognized by the
republic as a natural association
founded on marriage.

(2) Marriage entails moral and legal
equality of the spouses within legally
defined limits to protect the unity of the
family.



De 1ure civili

Civil law Is thus distinguished from the law of

nations. Every community governed by laws
and customs uses partly its own law, partly
laws common to all mankind. The law which

people makes for its own government belongs
exclusively to the state and is called the civil
law, as being the law of the particular state

[..]




De lure Gentium

The law of the nations Is common to all mankind, fo
nations have established certain laws, as occasion
and the necessities of human life required/afs
arose, and in their train followed captivity andeth
slavery, which is contrary to the law of naturer fo
by that law all men are originally born free. Fuetih

by the law of nations, almost all contracts were at
first introduced, as, for instance, buying and isgl)
letting and hiring, partnership, deposits, loans
returnable in kind, and very many othérs



ltalian Constitution

Article 10 [International L aw]

(1) The legal system of Italy conforms to the galigrecognized
principles of international law.

(2) Legal regulation of the status of foreignerafooms to

International rules and treaties.

(3) Foreigners who are, in their own country, ddrilee actual exercise
of those democratic freedoms guaranteed by thartabnstitution, are
entitled to the right to asylum under those coondgiprovided by law.
(4) Foreigners may not be extradited for politiciénces.

Article 11 [Repudiation of War]

Italy repudiates war as an instrument offendinglitiexrty of the
peoples and as a means for settling internatiasplites; it agrees to
limitations of sovereignty where they are necessallow for a legal
system of peace and justice between nations, pFdwite principle of
reciprocity is guaranteed; it promotes and encasgagternational
organizations furthering such ends.



How did the old European Law known as the
Roman-Canon lus Commune evolve?

The lus communealeveloped as part of the cultural
upheaval known with the teriRenaissance (of the
12th Century)

At Bologna, then also at other Universities founded

on the same model, lawyers began systematically,
using the scholastic method, to penetrate the most
Important body of Roman sources, the Digest, and to
make it intellectually accessible.



Thus, the rationalization of the law
meant, to a significant degree, ItS
Romanization and over the following
centuries Roman Law, In the form
Imported by Justinian and turned Into
“legal science” by the lawyers of
Bologna, conquered Europe.

This process is known a&é&ceptiori



Law was not conceived of as a
system of rules enacted for, and
exclusively applicable In, a
specific  territory; it was
recognized and applied on an
International scale



The hallmarks of civil law
systems

One of the hallmarks of modern civil law
systems Is that Iits legal rules are
predominantly written. Roman jurists
made a distinction between written laws —
lUs scriptum — and unwritten laws — Ius
non scriptum - .



Nowadays the laws of civil law countries are to be found in part in
codes, which present the rules dealing with different departments of
law in a systematic and comprehensive form. There are different
kinds of codes:

. Civil code — it is the fundamental private law source in
civilian jurisdictions, and it is concerned with the law of persons and
the law of things. The latter is regularly divided into distinct sections
— the law of property (what can be owned) and the law of obligations
(what can be owed). Within each of these divisions, the code deals
with questions such as how property and obligations are acquired,
what forms they may take, how they are transferred from one person
to another, and how they are terminated.

. Code of civil procedure - it deals with how rights and duties
are enforced by the legal system

. Penal Code - it contains the rules of criminal law

« Code of criminal procedure - it deals with the criminal justice
process

e Commercial code - In some legal system the relations of

businessmen are to be found in a separate code, in order to draw a
distinction between legal relationships of a predominantly mercantile
nature from contractual obligations entered into by ordinary citizens
as part of their everyday life



The fact that legal rules are mainly
contained In codes emphasizes
another characteristics of civil law
systems, that is that the primary
source of law within them is enacted
law.



Civii  law systems possess  written
constitutions , that is written fundamental laws.
The Constitution Is not just a set of rules dealing
with the organisation of the State and the
making of laws. Rather it is a statement of those
rights and duties which belong to legal subjects
not as citizens of a particular State but simply
as human beings. Fundamental rights are not
the creation of a particular State. It can be said
that the State exists to guarantee and protect
these rights.




What happens when a law does
not conform to the Constitution?

Civil law systems POSSESS
Constitutional Courts or some such

body to hear and determine such
matters.



Which 1s the function of courts In civil law
systems?

Courts have the function of Interpreting and
applying the law, but they are not given the power
to make law In any way. Law making Is the
function of the legislator. Despite this, the
recorded decisions of the courts In civil law
countries, especially those of the Court of
Cassation, have considerable persuasive force,
and are referred to with the term of
jurisprudence. Court decisions however, cannot
be regarded as a justifying reason why the law
should be applied or interpreted in a particular
way.



