	


STANDARD FORM

BOILERPLATE CLAUSES

NOTES:

1. This document contains specimen boilerplate clauses in the form of an outline agreement.  
2. You should always tailor the clauses to the circumstances of a particular transaction; there may be relevant legislation.  Also, you will need to protect your client’s position.

3. This standard form comprises 34 pages.

A[N] [AGREEMENT/TRANSACTION DOCUMENT/DEED] made on _____ _____  200__

Between:

(1) _____ _____ _____ ____ _____ ___ of _____ _____ _____ _________

(2) _____ _____ _____ ____ _____ ___ of _____ _____ _____ _________

(3) _____ _____ _____ ____ _____ ___ of _____ _____ _____ _________

Whereas:

_____ _____ _____ _____ _____ _____ _____ _____ _____ _____

_____ _____ _____ _____ _____ _____ _____ _____ _____ _____

_____ _____ _____ _____ _____ _____ _____ _____ _____ _____

[It is agreed] [This deed provides]

1. Interpretation

1.1 In this [Agreement/Transaction Document/Deed] the following expressions shall have the following meanings:

[Accounts means [_____ _____ _____ _____ ];]

1.2 In this [Agreement/Transaction Document/Deed], unless the context otherwise requires:

(a) references to persons includes individuals, bodies corporate (wherever incorporated), unincorporated associations and partnerships;

(b) the headings are inserted for convenience only and do not affect the construction of the [Agreement/Transaction Document/Deed];

(c) references to one gender includes all genders;

(d) any reference to an enactment or statutory provision is a reference to it as it may have been, or may from time to time be [amended, modified, consolidated or] re‑enacted;

(e) any statement qualified by the expression to the best knowledge of [Party A] or so far as [Party A] is aware or any similar expression is deemed to include an additional statement that it has been made after due and careful enquiry;

(f) any reference to a document in the agreed form is to the form of the relevant document agreed between the parties and for the purpose of identification initialled by each of them or on their behalf (in each case with such amendments as may be agreed by or on behalf of the parties);

(g) references to any English legal term for any action, remedy, method of judicial proceeding, legal document, legal status, court official or any other legal concept is, in respect of any jurisdiction other than England, deemed to include the legal concept or term which most nearly approximates in that jurisdiction to the English legal term.

1.3 The Schedules comprise schedules to this [Agreement/Transaction Document/Deed] and form part of this [Agreement/Transaction Document/Deed].

1.4 The Exhibits comprise exhibits to this [Agreement/Transaction Document/Deed] but do not form part of this [Agreement/Transaction Document/Deed].

2. Duration of Agreement

Fixed Term

This [Agreement/Transaction Document/Deed] commences on [_____ _____ ]/[the date of this [Agreement/Transaction Document/Deed] and, subject to earlier termination in accordance with clause [Termination], terminates automatically without notice [on _____ _____ ]/[on the expiration of [   ] years after its commencement].

OR

Continuing Term

[This [Agreement/Transaction Document/Deed] commences on [_____ _____ ]/[the date of this [Agreement/Transaction Document/Deed] and continues until terminated in accordance with clause [Termination].]

OR

Renewable Term

[This [Agreement/Transaction Document/Deed] commences on [_____ _____]/[the date of this [Agreement/Transaction Document/Deed], and continues up to and including [_____ _____] (the Initial Term), [unless terminated earlier in accordance with clause [Termination]].  At the end of the Initial Term, or any subsequent term following a renewal under this clause (a Renewed Term), this [Agreement/Transaction Document/Deed] may be renewed for a period of [one year] by either party serving notice to that effect on the other no later than [thirty] days before the expiry of the Initial Term or the Renewed Term, as the case may be.]

3. Confidential information

3.1 Each of the parties shall [both during and after the arrangements contemplated by this [Agreement/Transaction Document/Deed have terminated]:

(a) keep confidential the terms of this [Agreement/Transaction Document/Deed] and all information, whether in written or any other form, which has been disclosed to it by or on behalf of [any/the] other party [in confidence/or which by its nature ought to be regarded as confidential] (including, without limitation, any business information in respect of [any/the] other party which is not directly applicable or relevant to the transactions contemplated by this [Agreement/Transaction Document/Deed]); and

(b) procure that its officers, employees and representatives [and those of its subsidiary companies] keep secret and treat as confidential all such documentation and information [and shall obtain from all such officers, employees and representatives to whom any of such documentation and information is disclosed an undertaking in favour of [any/the] other party to keep the same secret and confidential].

3.2 Clause 3.1 does not apply to information:

(a) which shall after the date of this [Agreement/Transaction Document/Deed] become published or otherwise generally available to the public, except in consequence of a wilful or negligent act or omission by the recipient party in contravention of the obligations in clause 3.1;

(b) to the extent made available to the recipient party by a third party who is entitled to divulge such information and who is not under any obligation of confidentiality in respect of such information to [any/the] other party or which has been disclosed under an express statement that it is not confidential;

(c) to the extent required to be disclosed by any applicable law or by any recognised stock exchange or governmental or other regulatory or supervisory body or authority of competent jurisdiction to whose rules the party making the disclosure is subject, whether or not having the force of law, provided that the party disclosing the information shall notify the other party of the information to be disclosed (and of the circumstances in which the disclosure is alleged to be required) as early as reasonably possible before such disclosure must be made and shall take all reasonable action to avoid and limit such disclosure;

(d) which has been independently developed by the recipient party otherwise than in the course of the exercise of that party's rights under this [Agreement/Transaction Document/Deed] or the implementation of this [Agreement/Transaction Document/Deed];

(e) which, in order to perform its obligations under or pursuant to this [Agreement/Transaction Document/Deed], [either/any] party is required to disclose to a third party;

(f) disclosed to any applicable tax authority [either] to the extent required by a legal obligation [or to the extent reasonably required to assist the settlement of the disclosing party's tax affairs or those of any of its shareholders or any other person under the same control as the disclosing party]; or

(g) which the recipient party can prove was already known to it before its receipt from the disclosing party.

3.3 The provisions of this clause 3 shall survive any termination of this [Agreement/Transaction Document/Deed].

4. Force Majeure

Force Majeure (short form)

4.1 [Neither party/none of the parties/Party A] shall [not] be liable for any failure or delay in performing any of its obligations under or pursuant to this [Agreement/Transaction Document/Deed] if such failure or delay is due to any cause whatsoever outside [their/its] reasonable control, and [they/it] shall be entitled to a reasonable extension of the time for performing such obligations as a result of such cause.

OR

Force Majeure (long form)

4.1
[Neither party/none of the parties/Party A] [nor any of [their/its] employees, agents or sub‑contractors] shall be liable for any failure or delay in performing any of [its/their] obligations under or pursuant to this [Agreement/Transaction Document/Deed] if the failure or delay results from any of the following:

(a) act of God, explosion, fire, accident, lightening, tempest, flood, fog or bad weather;

(b) outbreak of war, hostilities, riot, civil disturbance, acts of terrorism;

(c) the act of any government or authority (including refusal or revocation of any licence or consent);

(d) power failure, failure of telecommunications lines, failure or breakdown of plant, machinery or vehicles;

(e) default of suppliers or sub‑contractors;

(f) theft, malicious damage, strike, lock‑out or industrial action of any kind;

(g) any cause or circumstance whatsoever beyond the reasonable control of the party seeking to rely on the delay

[provided that the party seeking to rely on this clause promptly notifies the other [party/parties] in writing of the reason for and expected duration of the delay].

4.2 Such a failure or delay shall not constitute a breach of this [Agreement/Transaction Document/Deed].  [The party seeking to rely on this clause shall use [reasonable] endeavours in any situation where it has invoked this clause to perform its relevant obligations as soon as possible.]  The time for performance of this [Agreement/Transaction Document/Deed] shall be extended by a period equivalent to the delay, provided that if such delay or failure persists for more than [           ] days/months, [either/any] party shall have the right to terminate this [Agreement/Transaction Document/Deed] forthwith on giving notice in writing to the other [party/parties].  In the event of such termination [the other party/parties] shall be paid for all [work or services performed] prior to the date of termination and for any unavoidable commitments entered into prior to the date of termination.

5. Guarantee

Guarantee (short form)

5.1 In consideration of [Party A] entering into this [Agreement/Transaction Document/Deed], [Guarantor] (as principal obligor and not merely as surety) unconditionally and irrevocably, as a continuing obligation, guarantees to [Party A] the proper and punctual performance by [Party B] of all its obligations, commitments and undertakings under or pursuant to this [Agreement/Transaction Document/Deed] and agrees to indemnify [Party A] against all loss, damages, costs and expenses which [Party A] may suffer through or arising from any failure by [Party B] so to perform and observe any of its obligations, commitments and undertakings under or pursuant to this [Agreement/ Transaction Document/Deed].

5.2 If and each time that [Party B] fails for any reason whatsoever to perform or observe any of the obligations, commitments or undertakings referred to in clause 5.1, [Guarantor] shall forthwith upon demand unconditionally perform (or procure the performance or observance of) the obligation, commitment or undertaking in relation to which such failure has occurred in the manner prescribed in this [Agreement/Transaction Document /Deed] and so that the same benefits shall be received by, or conferred on, [Party A] as would have been so received or conferred if such obligation, commitment or undertaking had been duly performed and/or observed by [Party B].

5.3 [Guarantor’s] liability under this clause 5 shall remain in force notwithstanding any act, omission, neglect, event or matter whatsoever (whether or not known to [Party A], [Party B] or [Guarantor]).  Nothing shall impair or discharge the [Guarantor’s] liabilities or obligations under this clause [5] and this shall apply, without limitation, in relation to:

(a) anything which would have discharged [Guarantor] (wholly or in part) whether as surety, co-obligor or otherwise or which would have afforded [Guarantor] any legal or equitable defence; or

(b) the existence, validity, taking or renewal of any other guarantee, security, right of recourse, set off or combination or other right or interest held or had by [Party A] in relation to this [Agreement/Transaction Document/Deed] [and any other document or obligation entered into under it] or any demand or enforcement of, neglect to perfect, failure to demand or enforce or the release or waiver of any such guarantee, security, right of recourse, set off or combination or other right or interest; or

(c) any amendment to or variation (however substantial or material) of this [Agreement/Transaction Document/Deed], or any security or other document relating to this [Agreement/Transaction Document/Deed] or any assignment of this [Agreement/Transaction Document/Deed] or any waiver or departure from its terms; or

(d) any release of, or granting of time or other indulgence to [Party B] or any other person; or

(e) any winding up, dissolution, reconstruction, arrangement or reorganisation, legal limitation, disability, incapacity or lack of corporate power or authority or other circumstances of, or any change in the constitution or corporate identity (including amalgamation) or loss of corporate identity by, [Party A], [Party B], [Guarantor] or any other person (or any act taken by [Party A], [Party B], [Guarantor] or any other person in relation to any such event); or

(f) any other circumstances which might render the obligations, commitments and undertakings of [Party B] under [this Agreement/Transaction Document/Deed/other Transaction Documents] void or unenforceable or which might affect [Party A]'s ability to recover amounts from [Party B]; or

(g) any defence or counterclaim which [Party B] may be able to assert against [Party A].

5.3
As a separate, additional continuing and primary obligation, [Guarantor], unconditionally and irrevocably, undertakes to [Party A] to indemnify [Party A] [(on an after tax basis)[ Tax sign off needed]] on demand (without requiring [Party A] first to take steps against [Party B] or any other person) against any and all losses, actions, claims, proceedings, liabilities, expenditure or costs suffered or incurred by [Party A] should any amounts which would otherwise be due under [this Agreement/Transaction Document/Deed/other Transaction Documents] not be recoverable or the obligations, commitments and undertakings guaranteed to be performed not be enforceable for any reason whatsoever (including (but not limited to) [this Agreement/other Transaction Documents] being or becoming void, voidable, unenforceable or otherwise invalid).

OR

Guarantee (long form)

5.1
In consideration of [Party A] entering into this [Agreement/Transaction Document/Deed], [Guarantor] (as principal obligor and not merely as surety) unconditionally and irrevocably, as a continuing obligation, guarantees to [Party A] the proper and punctual observance and performance by [Party B] of all its obligations, commitments and undertakings under or pursuant to this [Agreement/Transaction Document/Deed] and agrees to indemnify [Party A] against all loss, damages, costs and expenses which [Party A] may suffer through or arising from any failure by [Party B] so to perform and observe any of its obligations, commitments and undertakings under or pursuant to this [Agreement/ Transaction Document/Deed].

5.2
If and each time that [Party B] fails for any reason whatsoever to perform or observe any of the obligations, commitments or undertakings referred to in clause 5.1, [Guarantor] shall forthwith upon demand unconditionally perform (or procure the performance or observance of) the obligation, commitment or undertaking in relation to which such failure has occurred in the manner prescribed in this [Agreement/Transaction Document /Deed] and so that the same benefits shall be received by, or conferred on, [Party A] as it would have had if such obligation, commitment or undertaking had been duly performed and/or observed by [Party B].

5.3
[Guarantor]'s liability under this clause [5] shall remain in force notwithstanding any act, omission, neglect, event or matter whatsoever (whether or not known to [Party A], [Party B] or [Guarantor]).  Nothing shall impair or discharge the [Guarantor’s] liability or obligations under this clause [5] and this shall apply, without limitation, in relation to:

(h) anything which would have discharged [Guarantor] (wholly or in part) whether as surety, co-obligor or otherwise or which would have afforded [Guarantor] any legal or equitable defence; or

(i) the existence, validity, taking or renewal of any other guarantee, security, right of recourse, set off or combination or other right or interest held or had by [Party A] in relation to this [Agreement/Transaction Document/Deed/other Transaction Documents] [and any other document or obligation entered into under this [Agreement/Transaction Document/Deed/other Transaction Documents] or any demand or enforcement of, neglect to perfect, failure to demand or enforce or the release or waiver of any such guarantee, security, right of recourse, set off or combination or other right or interest; or

(j) any amendment to or variation (however substantial or material) of this [Agreement/Transaction Document/Deed/other Transaction Documents] or any security or other document relating to this [Agreement/Transaction Document/Deed/other Transaction Documents] or any assignment of this [Agreement/Transaction Document/Deed/other Transaction Documents] or any waiver of or departure from [its/their respective] terms; or

(k) any release of, or granting of time or any other indulgence to, [Party B] or any other person; or

(l) any winding up, dissolution, reconstruction, arrangement or reorganisation, legal limitation, disability, incapacity or lack of corporate power or authority or other circumstances of, or any change in the constitution or corporate identity (including amalgamation) or loss of corporate identity by, [Party A], [Party B], [Guarantor] or any other person (or any act taken by [Party A], [Party B], [Guarantor] or any other person in relation to any such event); or

(m) any other circumstances which might render the obligations, commitments and undertakings of [Party B] under [this Agreement/Transaction Document/Deed/other Transaction Documents] void or unenforceable or which might affect [Party A]'s ability to recover amounts from [Party B]; or

(n) any defence or counterclaim which [Party B] may be able to assert against [Party A].

5.4
Demands may be made by [Party A] under this clause from time to time.  The obligations of [Guarantor] under this clause are continuing obligations and shall extend to all of the obligations from time to time of [Party B], regardless of any intermediate payment or discharge in whole or in part, and are in addition to and not in substitution for any other security which [Party A] may now or in the future hold for the obligations of [Party B] under this Agreement [or any other Transaction Documents] and may be enforced by [Party A] without [Party A] first having recourse to any such other security or taking any steps or proceedings against [Party B].

5.5
Any release, compromise or discharge of the obligations of [Guarantor] shall be deemed to be made subject to the condition that it will be void if any payment, performance or security which may be or has been received by [Party A] is set aside, refunded or reduced or proves invalid for whatever reason.  If such condition is satisfied, [Party A] shall be entitled to recover the value of such security or the amount of such payment from [Guarantor] on demand as if such discharge, release, composition or arrangement had not been effected.

5.6
As a separate, additional, continuing and primary obligation, [Guarantor]  unconditionally and irrevocably undertakes to [Party A] to indemnify [Party A] [(on an after tax basis) [Tax sign off needed]] on demand (without requiring [Party A] first to take steps against [Party B] or any other person) against any and all losses, actions, claims, proceedings, liabilities, expenditure or costs suffered or incurred by [Party A] should any amounts which would otherwise be due under [this Agreement/other Transaction Documents] not be recoverable or the other obligations, commitments and undertakings guaranteed to be performed not be enforceable for any reason whatsoever (including (but not limited to) [this Agreement/other Transaction Documents] being or becoming void, voidable, unenforceable or otherwise invalid).

5.7
[Guarantor] waives any right it may have of first requiring [Party A] to proceed against, or enforce any right against, [Party B] or any other person.  [Guarantor] shall not, without first obtaining [ Party A]'s written consent:

(o) take or accept any security interest from [Party B];

(p) be entitled to, and shall not, claim in competition with [Party A] in any liquidation, administration, receivership (including administrative receivership) or winding‑up or as part of any composition of creditors or scheme of arrangement in relation to [Party B] or any part of its assets; or

(q) seek to recover, whether directly or indirectly, claim, receive or have the benefit of any payment or distribution from, or on account of, [Party B] or exercise any counterclaim, right of set‑off or lien against [Party B] or any other person in relation to [this Agreement/other Transaction Documents] if  [Party B] has defaulted under this [Agreement/Transaction Document/Deed] or claim the benefit of any security held by [Party A] so that [Party A] shall be entitled to apply any such security as it considers fit; or

(r) exercise any other right or remedy in respect of any amount paid by the [Guarantor] pursuant to this guarantee,

and [Guarantor] agrees that, if, notwithstanding the above, [Guarantor] holds or receives any security, moneys or property from [Party B] or any third party in respect of [Party B], [Guarantor] shall [hold such security, moneys or property on trust for [Party A] and shall] forthwith pay or transfer the same to [Party A].

5.8
Any amounts payable under this guarantee shall be paid in full without any deduction or withholding whatsoever (whether in respect of set‑off, counterclaim, duties, charges, taxes or otherwise) unless such deduction or withholding is required by law, in which event [Guarantor] shall pay [Party A] an additional amount so that the net amount received by [Party A] will equal the full amount which [Party A] would have received had no such deduction or withholding been made.

5.9
[Party A] may place and keep amounts received from [Guarantor] pursuant to this clause or from any other surety or under any other security, to the credit of an account of [Party A] or [Guarantor] or of such other person as [Party A] thinks fit [without any liability to pay interest thereon].  [Party A] shall not be obliged to apply any amount so received in or towards the discharge of amounts owed under this [Agreement/Transaction Document/Deed]  [until all amounts owing hereunder have been irrevocably received in full].

6. Assignment and sub‑contracting

Prohibition

6.1 No party shall nor shall it purport to assign, transfer, charge or otherwise deal with all or any of its rights and/or obligations under this [Agreement/Transaction Document/Deed] nor grant, declare, create or dispose of any right or interest in it, [or sub‑contract the performance of any of its obligations under this [Agreement/Transaction Document/Deed]] [without the prior written [consent/approval] of the other party/parties[, such approval not to be unreasonably withheld or delayed]].

OR

One party entitled, other party prohibited

6.1
[Party A] agrees and acknowledges that [Party B] shall be entitled at any time to assign, transfer or charge all or any of its rights and/or obligations under this [Agreement/Transaction Document/Deed] [or sub-contract the performance of any of its obligations under this [Agreement/Transaction Document/Deed]], provided however that:

(a) [[Party A] shall have no greater liability under this [Agreement/Transaction Document/Deed] than it would have had in the absence of such assignment, transfer[,] [or] charge [or sub‑contract]] [; and

(b) any such sub-contracting shall not relieve [Party B] from liability for the performance of the sub-contracted obligation or duty].

If [Party B] assigns or transfers or charges any of its rights and/or obligations under this [Agreement/Transaction Document/Deed] [or sub-contracts the performance of any of its obligations under this Agreement/Transaction Document/Deed]] [Party B] will notify [Party A] as soon as practicable after such assignment, transfer[,] [or] charge [or sub-contracting,] together with [full] particulars of the assignee, transferee, [or] chargee or [sub-contractor]].

6.2
[Party A] shall from time to time upon request from [Party B] execute any agreements or other instruments (including, without limitation, any supplement or amendment to this [Agreement/Transaction Document/Deed]) which may be required in order to give effect to or perfect any assignment, transfer[,] [or] charge [or sub‑contracting] referred to in clause 6.1.

6.3
[Party A] shall not nor shall it purport to assign, transfer, charge or otherwise deal with all or any of its rights and/or obligations under this [Agreement/Transaction Document/Deed] nor grant, declare, create or dispose of any right or interest in it, [or sub‑contract the performance of any of its obligations under this [Agreement/Transaction Document/Deed]] [without the prior written [consent/approval] of [Party B][, such approval not to be unreasonably withheld or delayed]].

OR

Both/all parties entitled

6.1
[Either/any] party may assign, transfer or charge all or any of its rights and/or obligations under this [Agreement/Transaction Document/Deed] [or sub‑contract the performance of any of its obligations under this [Agreement/Transaction Document/Deed]], provided however that:

(c) [no liability of [either/any] party under this [Agreement/Transaction Document/Deed] shall be greater than it would have been in the absence of any such assignment, transfer[,] [or] charge [or sub-contract] entered into by [the other/another] party][; and

(d) the sub-contracting by either party of the performance of any obligations or duties under this [Agreement/Transaction Document/Deed] shall not relieve such party from the liability for performance of such obligation or duty.]

[If [either/any] party assigns, transfers or charges all or any of its rights and/or obligations under this [Agreement/Transaction Document/Deed] [or sub-contracts the performance of any of its obligations under this [Agreement/Transaction Document/Deed]] it shall notify the other [party/parties] as soon as practicable after such assignment, transfer, [or] charge [or sub‑contracting,] together with [full] particulars of the assignee, transferee, [or] chargee or [sub‑contractor]].

7. Announcements/Publicity

7.1 [Except as required by law or by any stock exchange or governmental or other regulatory or supervisory body or authority of competent jurisdiction to whose rules the party making the announcement or disclosure is subject, whether or not having the force of law,] no announcement or disclosure in connection with the existence or subject matter of this [Agreement/Transaction Document/Deed] shall be made or issued [before/after [           ]] by or on behalf of [either/any] party without the prior written [consent/approval] of the other[s][, such approval not to be unreasonably withheld or delayed].

7.2 Where any announcement or disclosure is made in reliance on the exception in clause [7.1], the party making the announcement or disclosure will [use its reasonable endeavours to] consult with the other party in advance as to the form, content and timing of the announcement or disclosure.

8. Termination

8.1 [Either] party may terminate this [Agreement/Transaction Document/Deed] by giving to the other[s] not less than [       ] months' prior written notice to that effect, [such notice not to be served so as to take effect before [     ]].

8.2 Notwithstanding the provisions of clause [Duration], on the occurrence of any of the following events, a party may (without prejudice to any other right or remedy) by written notice to the other [party] [parties] terminate this [Agreement/Transaction Document/Deed] with immediate effect:

(a) if [the/any] other party fails to pay within [30] days of it becoming due any sum payable under this [Agreement/Transaction Document/Deed]; or

(b) if [the/any] other party commits a [material] breach of any [material] obligation under this [Agreement/Transaction Document/Deed], [including a breach of any representation or warranty,] and in the case of a breach which is capable of remedy fails to remedy it within thirty (30) days of receipt of notice from the first party of such breach and of its intention to exercise its rights under this clause; or

(c) if [the/any] other party enters into liquidation whether compulsory or voluntary [(other than for the purposes of amalgamation or reconstruction approved in writing by the former party [on the basis that the resulting company undertakes that other party's obligations under this [Agreement/Transaction Document/Deed] and is commercially acceptable to the former party] [which approval shall not be unreasonably withheld or delayed])] or has a receiver or administrative receiver or administrator or similar official appointed over all or any of its assets and is not discharged within a period of thirty (30) days; or

(d) if [the/any] other party is declared insolvent or makes any general composition with its creditors; or

(e) if [the/any] other party ceases or threatens to cease to carry on the whole or any material part of its business [and any such cessation, in the [reasonable] opinion of the former party would be likely to affect adversely the other party's ability to observe and perform properly and punctually all or any of its obligations under or pursuant to this [Agreement/Transaction Document/Deed]].

For the purpose of clause 8.2(b), a breach shall be considered capable of remedy if the party in breach can comply with the provision in question in all respects other than as to time of performance.

8.3 Termination of this [Agreement/Transaction Document/Deed] shall not release [either/any] of the parties from any other liability which at the time of termination has already accrued to [the/any] other party, nor affect in any way the survival of any other right, duty or obligation of the parties which is expressly stated elsewhere in this [Agreement/Transaction Document/Deed] to survive such termination.

9. Costs and expenses

Each party to pay own costs and expenses

9.1 Subject to clause 9.2, each party shall pay its own [legal and accountancy] costs, charges and [other] expenses (including taxation) incurred in connection with the negotiation, preparation and completion of this [Agreement/Transaction Document/Deed].

9.2 [Party A] shall bear all stamp or other documentary or transaction duties and any other transfer taxes arising as a result or in consequence of this [Agreement/Transaction Document/Deed] or of its implementation.

OR

Each party to pay own costs and expenses and to indemnify other party if in breach

9.1
Subject to clause 9.2, each party shall pay its own [legal and accountancy] costs, charges and [other] expenses (including taxation) incurred in connection with the negotiation, preparation and implementation of this [Agreement/Transaction Document/Deed].

9.2
If either party lawfully exercises any right to terminate or rescind this Agreement/Transaction Document/Deed] under any of its provisions or under the general law, then (in addition to any right or remedy which that party may have against the other party for breach of such [Agreement/Transaction Document/Deed][or in respect of breach of any warranty contained in this [Agreement/Transaction Document/Deed]) the other party shall be liable to indemnify that party (on an after tax basis) for all costs, charges and expenses incurred by it in connection with the negotiation, preparation and termination or rescission of this [Agreement/Transaction Document/Deed].  [For the purposes of this clause 9.2, on an after tax basis means taking into account any tax (other than by way of withholding) on the receipt of the payment by [Party B] but giving credit for any benefit to [Party B] which arises from making the payment or suffering the loss under the indemnity in this clause.]

OR

Costs and expenses shared

9.
The parties shall bear equally the costs, charges and expenses (excluding taxation) incurred in the negotiation, preparation and completion of this [Agreement/Transaction Document/Deed].

OR

One party to pay costs and expenses of other

9.1
[Party A] shall indemnify and hold harmless [Party B] on an after tax basis from and against, and reimburse [Party B] on demand for:

(a) its [legal and accountancy], costs, charges and [other] expenses (but excluding taxation) incurred by [Party B] in connection with the negotiation, preparation and completion of this [Agreement/Transaction Document/Deed]; and

(b) its legal and accountancy costs, charges and [other] expenses [and taxation] incurred by [Party B] in connection with any variation, consent or approval requested by [Party A] or in connection with the preservation or enforcement or the attempted preservation or enforcement of any of [Party B's] rights under or pursuant to this [Agreement/Transaction Document/Deed].

9.2
[Party A] shall promptly pay any stamp or other documentary or transaction duties and any other transfer taxes as a result or in consequence of this [Agreement/Transaction Document/Deed] or of its implementation [and shall indemnify [Party B] on an after tax basis from and against any losses or liabilities which [Party B] may incur as a result of any delay or omission by [Party A] to pay any such duties or taxes].  [For the purposes of this clause 9.2, on an after tax basis means taking into account any tax (other than by way of withholding) on the receipt of the payment by [Party B] but giving credit for any benefit to [Party B] which arises from making the payment or suffering the loss under the indemnity in this clause.]

10. Amendment

10.1 No variation of this [Agreement/Transaction Document/Deed] shall be valid unless it is in writing and signed by or on behalf of the parties to it.

10.2 Unless expressly agreed, no variation shall constitute a general waiver of any provisions of this [Agreement/Transaction Document/Deed], nor shall it affect any rights, obligations or liabilities under or pursuant to this [Agreement/Transaction Document/Deed] which have already accrued up to the date of variation, and the rights and obligations of the parties under or pursuant to this [Agreement/Transaction Document/Deed] shall remain in full force and effect, except and only to the extent that they are so varied.

11. Competition co-operation clause

11.1 As soon as reasonably practicable following execution of this [Agreement/Transaction Document/Deed], the parties shall review and consider together in good faith the necessity or desirability of making a notification of this [Agreement/Transaction Document/Deed] or any agreement, arrangement or concerted practice of which it forms part, to:

(a) the Commission of the European Communities in accordance with Regulation 17/62 seeking negative clearance or exemption under Article 81(3) of the EC Treaty; and/or

(b) the Director General of Fair Trading (“DGFT”) for guidance pursuant to Section 13 of the Competition 1998 or for a decision pursuant to Section 14 of the Competition Act 1998; and/or

(c) any other relevant authority to seek relevant authorisation or determination.

If the parties consider that such a notification is necessary or desirable, they shall (subject to considerations of confidentiality) prepare and make, each at their own expense (save for any associated registration fee which shall be jointly shared), any such notification and any necessary additional submissions to the European Commission, the DGFT and/or other relevant authority (as the case may be) on a joint basis and consult with each other regularly regarding the progress of such notification and shall in good faith promptly provide all such assistance to the other as may be necessary (and lawful) to obtain such clearance, exemption, determination or decision.

11.2 If the parties are unable to reach agreement pursuant to 11.1, then either party may notify this [Agreement/Transaction Document/Deed] (and any agreement, arrangement or concerted practice of which such agreement forms part) or make any additional submission at any time thereafter.  [In doing so, the notifying party shall provide the other party with details of all relevant meetings it has with the relevant authority and a copy of [drafts of] the notification or additional submission (save in each case for any information which the notifying party considers to be of a confidential nature) and [to the extent reasonably practicable] the notifying party shall give the other party the opportunity to attend such meetings and discuss the notification or additional submission before it is delivered to the relevant authority and shall [consider] [include] all reasonable comments thereon provided on a timely basis by the other party.]

11.3 During the term of this [Agreement/Transaction Document/Deed], the parties shall continue to monitor in good faith the necessity or desirability of making any notification or additional submission as referred to in clause 11.1 above having regard to changes to, or the development of, the [Agreement/Transaction Document/Deed], the markets in which the parties operate or any other relevant matter.]

12. Severability

If and to the extent that any provision of this [Agreement/Transaction Document/Deed] is held to be illegal, void or unenforceable, such provision shall be given no effect and shall be deemed not to be included in this [Agreement/Transaction Document/Deed] but without invalidating any of the remaining provisions of this [Agreement/Transaction Document/Deed].  [The parties shall meet to negotiate in good faith to agree a valid, binding and enforceable substitute provision or provisions, (if necessary with reconsideration of other terms of this [Agreement/Transaction Document/Deed] not so affected) so as to re-establish an appropriate balance of the commercial interests of the parties.]

13. Filings

The parties will each procure [and bear any expenses equally] that any [other] registrations, filings and/or submissions required under the laws of any jurisdiction are made to the extent that the provisions of such laws apply to each of them.  The parties will co-ordinate and cooperate with one another in providing such information and all reasonable assistance to the other as may be requested in connection with any such registrations, filings and/or submissions.

14. Further assurance

Each of the parties agrees to perform (or procure the performance of) all further acts and things, and execute and deliver (or procure the execution and delivery of) such further documents, as may be required by law or as may be necessary or [reasonably] desirable [to implement and/or give effect to this [Agreement/Transaction Document/Deed] and the transaction contemplated by it] [for the purpose of vesting in [Party A] the full benefit of the assets, rights and benefits to be transferred to [Party A] under this [Agreement/Transaction Document/Deed].

15. Warranty of Capacity and power

Warranty of capacity and power (short form)

Each party represents and warrants to [each of] the other [party/parties] that:

(a) it has full authority, power and capacity to enter into and carry out its obligations under this [Agreement/Transaction Document/Deed];

(b) all necessary acts and things have been taken or done to enable it lawfully to enter into and carry out its obligations under this [Agreement/Transaction Document/Deed]; and

(c) when executed, this [Agreement/Transaction Document/Deed] will create obligations which are valid and binding on it and enforceable in accordance with their terms.

OR

Warranty of capacity and power (long form)

Each party represents and warrants to [each of] the other [party/parties] that the following statements are, at the date of this [Agreement/Transaction Document/Deed], true and accurate [and would be true and accurate if repeated immediately prior to Completion]:

(d) it is duly incorporated with limited liability under the laws of England and has capacity and power to conduct its business as presently conducted, [to own its assets,] to enter into and perform its obligations under this [Agreement/Transaction Document/Deed] and to consummate the transactions contemplated by this [Agreement/Transaction Document/Deed];

(e) its [Memorandum and Articles of Association] incorporate provisions which authorise, and all necessary corporate action has been taken to authorise, and all necessary authorisations of any governmental or other authority have been duly and unconditionally obtained and are now in full force and effect which are required to authorise it to execute and deliver, and perform the transactions contemplated by, this [Agreement/Transaction Document/Deed];

(f) neither the execution and delivery by it of this [Agreement/Transaction Document/Deed] nor the performance by it of any of the transactions contemplated by this [Agreement/Transaction Document/Deed] will:

(i) contravene or constitute a default under any provision contained in any law, judgement, order (of any jurisdiction in which it carries on business) or consent by which it [or any of its assets] is bound or affected or in any agreement or instrument to which it is a party; or

(ii) cause any limitation on it or the powers of its directors, whether imposed by or contained in its [Memorandum or Articles of Association] or any law, order, judgement (of any jurisdiction in which it carries on business), consent, agreement, instrument, or otherwise, to be exceeded; or

(iii) result in the creation or imposition of, or oblige it to create, any mortgage, charge, pledge, lien, right of possession or detention, or any other encumbrance or security interest whatsoever over its undertaking or any of its assets, rights or revenues;

(g) no registration, recording, filing or notarisation of this [Agreement/Transaction Document/Deed] and no payment of any tax and no other action whatsoever is necessary or desirable to be taken to ensure the validity, enforceability or priority of the liabilities and obligations of it or the rights as against it of [any of] the other [party/parties];

(h) this [Agreement/Transaction Document/Deed] constitutes, or when entered into will constitute, its legal, valid and binding obligations;

(i) its obligations under or pursuant to this [Agreement/Transaction Document/Deed] are, or will upon the execution of this [Agreement/Transaction Document/Deed] by it, be direct, general and unconditional obligations of it and rank, or will rank, at least pari passu with all other present and future unsecured and unsubordinated obligations (including contingent obligations) of it save for obligations mandatorily preferred by law and not by reason of any mortgage, charge, pledge, lien, right of possession or detention, or any other encumbrance or security interest whatsoever;

(j) no event has occurred which constitutes, or which with the giving of notice and/or the lapse of time and/or a relevant determination would constitute, a contravention of, or default under, any agreement or instrument by which it [or any of its assets] is bound or affected, being a contravention or default which might either have a material adverse effect on its business, assets or condition or materially or adversely affect its ability to observe and perform its obligations under or pursuant to this [Agreement/Transaction Document/Deed];

(k) there is not current or pending or, to its best knowledge, threatened, any litigation, arbitration or administrative action or proceeding before any court, arbitrator, governmental, regulatory or administrative agency or authority which by itself or together with any other such proceedings or claims, if determined adversely to it, will or might have a materially adverse effect on its financial condition, business, assets or operations or its ability to perform its obligations under this [Agreement/Transaction Document/Deed]; and

(l) there are no other facts or matters which might reasonably be expected to have a material adverse effect on its financial condition, business, assets or operations or its ability to perform its obligations under or pursuant to this [Agreement/Transaction Document/Deed] or on the willingness of the other [party/parties] to enter into this [Agreement/Transaction Document/Deed].

16. Supremacy of [agreement/transaction document/deed]

If there is any conflict between the terms of this [Agreement/Transaction Document/Deed] and [_____ _____] then the terms of [_____ _____] prevail.

17. Value Added Tax

The amounts stated in this [Agreement/Transaction Document/Deed] to be payable by [Party A] are exclusive of United Kingdom value added tax (VAT) and accordingly:

(a) [Party A] shall pay on demand any VAT properly chargeable in respect of supplies to [Party A] as contemplated by this [Agreement/Transaction Document/Deed]; and

(b) in the case of costs, fees and expenses incurred by [Party B] in connection with this [Agreement/Transaction Document/Deed] and which are to be met by [Party A] or in respect of which [Party A] is to indemnify [Party B], [Party A] shall pay to [Party B]:

(i) where the payment to [Party B] constitutes the consideration or part of the consideration for a supply by [Party B] to [Party A], an amount equal to the VAT payable on the payment and on any irrecoverable VAT as referred to in (ii) below;

(ii) (except where the payment falls within (iii) below), an amount equal to any VAT charged to [Party B] in respect of the cost, fee or expense and which is not recoverable by repayment or credit;

(iii) on any reimbursement of or indemnification in respect of amounts incurred by [Party B] as agent for [Party A], an amount equal to the amount included in the reimbursement or indemnification for VAT.

18. Withholding tax and grossing up

18.1 [Party A] shall pay all sums payable by it under this [Agreement/Transaction Document/Deed] free and clear of all deductions or withholdings unless the law requires a deduction or withholding.  If a deduction or withholding is so required [and except in the case of interest payments] [Party A] shall pay such additional amount as will ensure that the net amount the payee receives equals the full amount which it would have received had the deduction or withholding not been required.

18.2 If any tax authority brings any sum paid by [Party A] under or pursuant to this [Agreement/Transaction Document/Deed] into charge to tax [(other than the [purchase price] or [interest] but including any circumstances where any relief, as defined in [the tax] [indemnity][covenant] is available in respect of such charge to tax)], then [Party A] shall pay such additional amount as will ensure that the total amount paid, less the tax chargeable on such amount [(or that would be so chargeable but for such relief)], is equal to the amount that would otherwise be payable under this [Agreement/Transaction Document/ Deed].

19. Notices

19.1 Any notice to be given by one party to [the other/any other party] under, or in connection with, this [Agreement/Transaction Document/Deed] shall be in writing and signed by or on behalf of the party giving it.  It shall be served by sending it by fax to the number set out in clause 19.2, or delivering it by hand, or sending it by pre‑paid recorded delivery, special delivery or registered post, to the address set out in clause 19.2 and in each case marked for the attention of the relevant party (or as otherwise notified from time to time in accordance with the provisions of this clause 19).  Any notice so served by hand, fax or post shall be deemed to have been duly given:

(a) in the case of delivery by hand, when delivered;

(b) in the case of fax, at the time of transmission;

(c) in the case of prepaid recorded delivery, special delivery or registered post, at [10am] on the second [Business Day] following the date of posting

provided that in each case where delivery by hand or by fax occurs after [6pm] on a [Business Day] or on a day which is not a [Business Day], service shall be deemed to occur at [9am] on the next following [Business Day].

References to time in this clause are to local time in the country of the addressee.

19.2 The addresses and fax numbers of the parties for the purpose of clause 19.1 are as follows:

[Party]

Address:

Fax:

For the attention of:

[Party]

Address:

Fax:

For the attention of:

19.3 A party may notify [the other/any other] party to this [Agreement/Transaction Document/Deed] of a change to its name, relevant addressee, address or fax number for the purposes of this clause 19, provided that, such notice shall only be effective on:

(a) the date specified in the notice as the date on which the change is to take place; or

(b) if no date is specified or the date specified is less than [five] [Business Days] after the date on which notice is given, the date following [five] [Business Days] after notice of any change has been given.

19.4 [All notices under or in connection with this Agreement shall be in the English language or, if in any other language, accompanied by a translation into English.  In the event of any conflict between the English text and the text in any other language, the English text shall prevail.]

20. Waivers

No failure or delay by any party in exercising any right or remedy provided by law under or pursuant to this [Agreement/Transaction Document/Deed] shall impair such right or remedy or operate or be construed as a waiver or variation of it or preclude its exercise at any subsequent time and no single or partial exercise of any such right or remedy shall preclude any other or further exercise of it or the exercise of any other right or remedy.

21. Remedies cumulative

The rights and remedies of each of the parties under or pursuant to this [Agreement/Transaction Document/Deed] are cumulative, may be exercised as often as such party considers appropriate and are in addition to its rights and remedies under general law.

22. Entire Agreement

This [Agreement/Transaction Document/Deed] [and any other ancillary agreements? [cf note 3.4(i) to PMA14: Practice Note on Entire Agreement Clauses]] set[s] out the entire agreement and understanding between the parties in respect of the subject matter of this [Agreement/Transaction Document/Deed].  [This [Agreement/Transaction Document/Deed] supersedes [the Confidentiality Undertaking/any Heads of Agreement or Memorandum of Understanding] which shall cease to have any further force or effect [save, insofar as [a third party] [any of a party’s Connected Persons] may have rights under [any of them] [cf note 3.4(ii) to PMA 14].]  It is agreed that:

(a) no party has entered into this [Agreement/Transaction Document/Deed] in reliance upon any representation, warranty or undertaking of any other party [or any of its Connected Persons [cf note 3.4(iii) to PMA14] which is not expressly set out or referred to in this [Agreement/Transaction Document/Deed];

(b) a party may claim in contract for breach of an express warranty under this [Agreement/Transaction Document/Deed]) but shall have no claim or remedy in respect of misrepresentation (whether  negligent or otherwise, and whether made prior to and/or in this [Agreement/Transaction Document/Deed]) or untrue statement made by any other party [or any of its Connected Persons [cf note 3.4(iii) to PMA14];

(c) this clause shall not exclude any liability for, or remedy in respect of, fraudulent misrepresentation by a party [or any of its Connected Persons [cf note 3.4(iii) to PMA14]; and

(d) save as expressly set out in the [Agreement/Transaction Document/Deed] [or in any other agreement or document referred to in this [Agreement/Transaction Document/Deed]], no party [or Connected Person] shall owe any duty of care to any other party [or Connected Person] [cf note 3.4(iv) to PMA 14].

[Each party contracts in this clause [22] on its own behalf and as agent for each of its Connected Persons.  Each Connected Person which contracts through the agency of a party may enforce this clause [22] direct against each other party and Connected Person.  Connected Person means, in each case, to the extent that they are involved on behalf of a party, (a) a party’s officers, employees, group undertakings, agents and advisers; (b) officers, employees, agents and advisers of a party’s group undertakings; and (c) officers, employees and partners of any such agent or adviser or of any group undertaking of such an agent or adviser.]

[In this clause [22], group undertaking shall be construed in accordance with the Companies Act 1985.]

OR

[This [Agreement/Transaction Document/Deed] [any other ancillary agreements?] set[s] out the entire agreement and understanding between the parties in respect of the subject matter of this [Agreement/Transaction Document/Deed].  This [Agreement/Transaction Document/Deed] supersedes [the Confidentiality Undertaking/any Heads of Agreement or Memorandum of Understanding] which shall cease to have any further force or effect.]  It is agreed that:

(e) no party has entered into this [Agreement/Transaction Document/Deed] in reliance upon any representation, warranty or undertaking of any other party which is not expressly set out or referred to in this [Agreement/Transaction Document/Deed];

(f) no party shall have any remedy in respect of misrepresentation or untrue statement made by any other party which is not contained in this [Agreement/Transaction Document/Deed]nor for any breach of warranty which is not contained in this [Agreement/Transaction Document/Deed];

(g) this clause shall not exclude any liability for, or remedy in respect of,  fraudulent misrepresentation.]

23. Legal relationship

Nothing in this [Agreement/Transaction Document/Deed] is deemed to constitute a partnership between the parties nor constitute any party the agent of the other/ another party for any purpose.  [If a party incurs liability as a result of any person, body or agency claiming such a partnership [or agency] exists or existed, the other party/parties shall indemnify it against any liability so arising.]

24. Counterparts

This [Agreement/Transaction Document/Deed] may be executed in any number of counterparts and by the parties to it on separate counterparts, each of which is an original but all of which together constitute one and the same instrument.

25. Governing Law

This [Agreement/Transaction Document/Deed] and the relationship between the parties shall be governed by, and interpreted in accordance with, [English] law.

26. Jurisdiction, service of process etc, sovereign immunity

You should consult the Firm-wide practice note F-W4 on jurisdiction and governing law clauses and the  guidance notes to these clauses. 

Jurisdiction

26.1 All the parties agree that the courts of England are (subject to [26.2 and] 26.3 below) to have exclusive jurisdiction to settle any dispute (including claims for set‑off and counterclaims) which may arise in connection with the creation, validity, effect, interpretation or performance of, or the legal relationships established by, this Agreement or otherwise arising in connection with this [Agreement] and for such purposes irrevocably submit to the jurisdiction of the English courts.

26.2 The agreement contained in clause 26.1 above is included for the benefit of [Party A].  Accordingly, notwithstanding the exclusive agreement in clause 26.1 above [Party A] shall retain the right to bring proceedings in any other court which has jurisdiction by virtue of the [Convention on Jurisdiction and the Enforcement of Judgments signed on 27 September 1968 (as from time to time amended and extended)] [the Convention on Jurisdiction and Enforcement of Judgments signed on 16 September 1988] (as from time to time amended and extended)] or [Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the enforcement of judgments in civil and commercial matters which came into force on 1 March 2002].

26.3 [Party A] may in its absolute discretion, take proceedings in the Courts of any other country which may have jurisdiction including [the Courts of the State of New York] to whose jurisdiction [Party B] irrevocably submits.

26.4 [[Party B] irrevocably waives any objections to the jurisdiction of any Court referred to in this clause.]

26.5 [[Party B] irrevocably agrees that a judgment or order of any Court referred to in this clause in connection with this Agreement is conclusive and binding on it and may be enforced against it in the courts of any other jurisdiction.]

Service of process etc

26.6 [Party B] irrevocably consents to service of process or any other documents in connection with proceedings in any court by [facsimile transmission], personal service, delivery at any address specified in this [Agreement/Transaction Document/Deed] or any other usual address, mail or in any other manner permitted by [English law], the law of the place of service or the law of the jurisdiction where proceedings are instituted.

Agent for service of process

26.7 [Party B] shall at all times maintain an agent for service of [process] and any other documents in proceedings [in England] or any other proceedings in connection with this [Agreement/Transaction Document/Deed].]  Such agent shall be [        ] currently of [                ] and any claim form, judgment or other notice of legal process shall be sufficiently served on [Party B] if delivered to such agent at its address for the time being.  [Party B][irrevocably] undertakes not to revoke the authority of the above agent and if, for any reason, [Party A] requests [Party B] to do so he shall promptly appoint another such agent with an address in England and advise [Party A].  If, following such a request, [Party B] fails to appoint another agent, [Party A] shall be entitled to appoint one on behalf of [Party B] at the expense of [Party B].

Waiver of Immunity

26.8 [                    ] irrevocably:

(a) consents generally in accordance with the State Immunity Act 1978 to relief being given against it in England or any other jurisdiction by way of injunction or order for specific performance or for the recovery of any property whatsoever or other provisional or protective measures and to its property being subject to any process for the enforcement of a judgment or any process effected in the course or as a result of any action in rem; and

(b) waives and agrees not to claim any immunity from suits and proceedings (including actions in rem) in England or any other jurisdiction and from all forms of execution, enforcement or attachment to which it or its property is now or may hereafter become entitled under the laws of any jurisdiction and declares that such waiver shall be effective to the fullest extent permitted by such laws, and in particular the United States Foreign Sovereign Immunities Act of 1976.

27. Arbitration

ICC Arbitration

27.1 All disputes, controversies or claims arising out of or in connection with this [Agreement/Transaction Document/Deed], including the breach, termination or invalidity of this [Agreement/Transaction Document/Deed], shall be finally settled under the Rules of Arbitration of the International Chamber of Commerce by [one][three] arbitrator[s] appointed in accordance with those Rules.

27.2 The seat of the arbitration shall be [London].

27.3 The language of the arbitration shall be [English].

OR

LCIA Arbitration

27.1
Any dispute, controversy or claim arising out of or in connection with this [Agreement/Transaction Document/Deed], including any question regarding its existence, validity or termination, shall be referred to and finally resolved by arbitration under the Rules of the LCIA, which Rules are deemed to be incorporated by reference into this clause.

27.2
The tribunal shall consist of [one] [three] arbitrator[s]. [Include the following additional wording if this clause stipulates a three panel tribunal.] [The parties shall each be entitled to nominate one arbitrator, the third being appointed by the [LCIA Court] [the two party-appointed arbitrators].

27.3
The seat of the arbitration shall be [London].

27.4
The language of the arbitration shall be [English].

OR

UNCITRAL Arbitration

27.1
Any dispute, controversy or claim arising out of or relating to this [Agreement/Transaction Document/Deed], or the breach, termination or invalidity of this [Agreement/Transaction Document/Deed], shall be finally settled by arbitration in accordance with the UNCITRAL Arbitration Rules as at present in force (the Rules).

27.2
The appointing authority shall be the [International Court of Arbitration of the International Chamber of Commerce] [the LCIA Court].

27.3
The number of arbitrators shall be [one] [three] appointed in accordance with the Rules.

27.4
The seat of the arbitration shall be [London].

27.5
The language to be used in the arbitral proceedings shall be [English].

OR

Ad Hoc Clause

27.1
Any dispute, controversy or claim arising out of or in connection with this [Agreement/Transaction Document/Deed], including any question regarding its existence, validity or termination, shall be referred to and finally resolved by arbitration under the provisions of the Arbitration Act 1996 and any statutory amendment or modification of it, by a tribunal comprising [one arbitrator] [three arbitrators] to be appointed [for sole arbitrator - by the parties or, failing agreement within [  ] days of the commencement of the arbitration, by [the President [or a Vice-President] of the LCIA Court ]] [for three arbitrators - as follows:

(a) Each party shall appoint an arbitrator, and the two arbitrators so appointed shall appoint a third arbitrator who shall act as chairman of the tribunal.

(b) If the respondent fails to appoint an arbitrator within [_____] days of receiving notice of the appointment of an arbitrator by the claimant, such arbitrator shall at the request of that party be appointed within [___] by [the LCIA Court].

(c) If the two arbitrators appointed by the parties fail to agree upon a third arbitrator within [_____] days of the appointment of the second arbitrator, the third arbitrator shall at the request of either party be appointed by [the LCIA Court].

(d) Should a vacancy arise because any arbitrator dies, resigns, refuses to act, or becomes incapable of performing his functions, the vacancy shall be filled by the method by which that arbitrator was originally appointed.  When a vacancy is filled the newly‑established tribunal shall exercise its discretion to determine whether any hearings shall be repeated.]

27.2
The seat of the arbitration shall be [London].

27.3
The language of the arbitration shall be [English].

27.4
The tribunal shall decide all procedural and evidential matters, subject to the right of the parties to agree any matter.

27.5
Any award or procedural decision of the tribunal shall if necessary be made by a majority and, in the event that no majority may be formed, by the chairman of the tribunal as if he were a sole arbitrator.

[27.6
Neither party may apply to the court to determine any question of law arising in the course of the arbitration under section 45 of the Arbitration Act 1996 or otherwise or appeal to the court on a question of law arising out of an award made in the arbitration under section 69 of the Arbitration Act 1996 or otherwise.]

OR

ADR Clause

27.1
If any dispute or difference arises out of or in connection with this [Agreement/Transaction Document/Deed] [which the parties are unable to resolve in negotiation] (the dispute), the parties shall seek to resolve the dispute amicably by using the following procedure before pursuing any other remedies available to them.

27.2
The parties shall submit the dispute to a neutral adviser appointed by agreement between the parties to assist them in resolving the dispute.  Either party may give written notice to the other describing the nature of the dispute, requiring the dispute to be submitted to such a neutral adviser and proposing the name of a suitable person to be appointed.  If no such person is appointed by agreement between the parties within [14] days after such notice is given (or, if no such notice is given, within [28] days after the dispute has arisen) either party may request the [Centre for Dispute Resolution] to appoint a neutral adviser [acceptable to both parties.]

27.3
The parties shall, with the assistance of the neutral adviser appointed in accordance with clause 27.2, seek to resolve the dispute by using an alternative dispute resolution (ADR) procedure agreed between the parties or, in default of such agreement, established by the neutral adviser.

27.4
If the parties accept any recommendations made by the neutral adviser or otherwise reach agreement as to the resolution of the dispute, such agreement shall be recorded in writing and signed by the parties (and, if applicable, the neutral adviser), at which time it shall become binding upon the parties.

27.5
If:

(e) the dispute has not been resolved to the satisfaction of both parties within [30] days after the appointment of the neutral adviser; or

(f) either party fails or refuses to agree to or participate in the ADR procedure; or

(g) in any event the dispute is not resolved within [90 days] after it has arisen

then the dispute shall be referred to arbitration ... [add arbitration clause].

27.6
In the event that the dispute is referred to arbitration in accordance with clause 27.5:

(h) any neutral adviser involved in the ADR procedure shall not take any part in the arbitration, whether as a witness or otherwise, and any recommendations made by him in connection with the ADR procedure shall not be relied upon by either party without the consent of the other party and the neutral adviser;

(i) neither party shall make use of or rely upon any without prejudice statements or admissions made by the other party in the ADR procedure.

27.7
The costs and fees associated with the ADR procedure shall be borne equally by the parties.

28. No rights under Contracts (Rights of Third Parties) Act 1999

[A person who is not a party to this Agreement shall have no right under the Contracts (Rights of Third Parties) Act 1999 to enforce any of its terms.]

[Note:  If there is any chance that you may want to confer rights on a third party under the Contracts (Rights of Third Parties) Act 1999, you must read the Practice Note on the Act (IN992000002) and the related Survival Guide (IN992790032).] 

[Testimonium Provision]

[Duly delivered as a deed by [          ] on the date inserted on page 1.]

[Execution provisions]

[Individual (simple signature)]

SIGNED by

)
[name of individual]
)
[signature]

[Individual (as a deed)]

SIGNED as a DEED 
)
[and DELIVERED] by 
)
[name of individual]
)
[signature]
in the presence of:
)

Witness:
Signature



Name



Address

[UK Company (simple signature)]

SIGNED by 

)
[name of signatory]
)
[signature]
on behalf of 

)
[name of company]
)

[UK Company executing a deed using a common seal]

EXECUTED 

)
[and DELIVERED]
)
as a DEED under the 
)
COMMON SEAL
)
[common seal]
of [name of company] 
)
in the presence of:
)


Director [signature]


Secretary [signature]

[UK Company executing a deed not using a common seal]

EXECUTED as a DEED
)
[and DELIVERED] by 
)
Director [signature]
[name of company]
)
acting by two 

)
Directors/a Director
)
Director/Secretary [signature]
and the Secretary

)

[UK Company executing a deed under power of attorney]

SIGNED as a DEED 
)
[and DELIVERED]
)
by [name of signatory] as 
)
[signature]
attorney for and on behalf 
)
of [name of company] 
)
in the presence of:
)

Witness:
Signature



Name



Address

[Foreign Corporations]

SIGNED as a DEED [and DELIVERED]
)
on behalf of [name of company], a company)
incorporated in [jurisdiction], by [A] and
)
[B], being [a] person(s) who, in 

)
[signature]
accordance with the laws of that territory,
)
[is][are] acting under the authority of

)
[company]


)
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� 	These clauses are drafted from the purchaser’s perspective; you should instruct the tax group to determine whether they are appropriate and whether they require amendment.
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