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Comments to:


This standard form has been developed by and is confidential to the Firm.  It is intended for internal use only and should not be circulated outside the firm.  Partner approval should always be obtained before copies are provided to clients.

NOTES

1. This standard form is a basic information exchange agreement applicable where two parties are agreeing to exchange confidential information before concluding any binding joint venture agreement.  Other provisions may be appropriate in particular circumstances, for example (i) a “standstill” undertaking not to acquire shares in the other party (if its shares are publicly traded) and/or (ii) an undertaking not to solicit or entice away any employee of the other party who has participated in negotiations regarding the transaction or has access to relevant confidential information.

There are standstill and non-solicitation provisions in Corporate Standard Forms T3.1 and T3.2.

2. An exclusivity undertaking (clause 8) should, of course, only be included if it is appropriate for the particular circumstances.

3. This document comprises 9 pages.

4. A table setting out changes to this standard form since it was created is attached to the end of this document.
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Exhibits referred to in this Agreement

Description
Clause/Schedule

[Agreed Form Documents referred to in this Agreement]

Agreement

dated ______ ______ ______

Parties:

1. _____ _____ _____ of _____ _____ _____ _____ _____ _____ (X)

2. _____ _____ _____ of _____ _____ _____ _____ _____ _____ (Y)

Whereas:

(A) [X] and [Y] have each requested the other to make available certain confidential information for the purposes of evaluating a transaction relating to a possible joint venture between them [in the field of _____ _____ ______] (the Transaction).

(B) The parties, for their mutual benefit, wish to exchange such confidential information on and subject to the terms of this Agreement.

It is agreed:

1. Definitions

1.1 In this Agreement the following words and expressions shall have the following meanings:

Approved Representatives means those Representatives of either party approved by the other in accordance with the provisions of clause 3.1(a);

Affiliate means, in relation to either party, any company within the same Group as that party;

Group means, in relation to any party, that party and any other company which, at the relevant time, is that party’s holding company or subsidiary or the subsidiary of any such holding company;

holding company and subsidiary shall be construed in accordance with section 736 and 736A of the Companies Act 1985, as amended from time to time;

Information means, in relation to either party, any and all information which is now or at any time after the date of this Agreement in the possession of that party and is disclosed to the other pursuant to this Agreement (including any information or analysis derived from such Information); [Information includes, but is not limited to, the information described in Part A and Part B of the Schedule] [together with the Information described in Part C and Part D of the Schedule which has been disclosed before the date of this Agreement];

Purpose means any discussions and negotiations between the parties concerning or in connection with [the Transaction] [the evaluation or establishment of a business relationship between the parties in the field of ________________];

Representatives means, in relation to either party, its directors, officers, employees and consultants or those of other companies within its Group and its professional advisors consulted in relation to the Purpose;

2. Obligations of Confidentiality

In consideration of the mutual exchange and disclosure of the Information, each party undertakes in relation to the other party’s Information:

(a) to keep the Information confidential and to use the Information exclusively for the Purpose and for no other purpose;

(b) not to copy, reproduce or reduce to writing any part of the Information except as may be reasonably necessary for the Purpose;

(c) not to use, reproduce, transform or store any of the Information in an externally accessible computer or electronic information retrieval system or transmit it in any form or by any means whatsoever outside of its usual place of business.

3. Confidentiality Measures

3.1 To keep the disclosed Information confidential each party shall:

(a) not disclose the Information to anyone other than to such Representatives of the receiving party who [have been previously approved in writing by the disclosing party and] who require access to the Information for the Purpose and who are aware of the obligations of confidentiality relating to the Information and are obliged by their contracts of employment or service (or other binding obligations) not to disclose it to any third party (Approved Representatives);

(b) keep separate all Information (including all information generated by the receiving party which derives from the Information) from all other documents and records of the receiving party;

(c) apply to the Information no lesser security measures and degree of care than those which the receiving party applies to its own confidential information;

(d) keep a written record of (i) any document or other Information received from the other in tangible form; (ii) any copy made of all or part of the Information; and (iii) the Approved Representatives of the receiving party having possession or control of the Information or any part of it;

(e) ensure that all documents or other records containing Information are kept at its premises at [________________] and are not removed or allowed to be removed from its premises without the prior written approval of the other party; and

(f) ensure that its Representatives do not contact any Representatives (other than the Approved Representatives) of that party with a view to obtaining information about the other party, its Group or its business.

3.2 If and to the extent that any Information is stored within a computer system or is stored in machine-readable form, the receiving party shall ensure that the Information is secured so that access may not be gained and copies may not be made other than in accordance with this Agreement.

3.3 The receiving party shall enforce the obligations set out in this clause at its own expense and at the request of the disclosing party insofar as any breach of the obligations relates to the unauthorised disclosure of the other party’s Information.

4. Excepted Information

4.1 The undertakings contained in clauses 2 and 3 do not apply to any Information which the receiving party can prove by documentary evidence:

(a) was, is or has become lawfully available to the public otherwise than through breach of this Agreement; or

(b) was previously known to and at the free disposal of the receiving party (or any of its Affiliates or Representatives); or

(c) was disclosed to the receiving party by a third party having the right to make the disclosure free of any confidentiality obligation.

4.2 If either party is required to disclose any of the Information by any legal requirement of any country which has jurisdiction over that party [or any regulation or rule of any recognised stock exchange on which that party’s shares are listed] [or any governmental or quasi-governmental authority] [or the Panel on Takeovers and Mergers or its equivalent] [or is required to make any announcement concerning the Purpose], it may do so provided that it informs the other party immediately it becomes aware that the disclosure is [alleged to be] required and [uses all reasonable efforts to] agree with the other party the extent and timing of the disclosure.

5. Return of Information

5.1 On the written request of the other, each party shall immediately return all documents and materials containing the Information or, if so required by the other, shall destroy all material containing the Information (including any copies, analysis, memoranda or other notes made by the receiving party, its Representatives or Affiliates) in its possession or under its custody or control and shall in addition [take all reasonable steps to] remove any Information stored within any computer or word processing system whether or not in machine-readable form.  A director of that party must certify in writing to the other that all the material has been destroyed.

5.2 Both parties shall continue to be bound by the undertakings set out in this Agreement notwithstanding completion of the Purpose or return or destruction of the documents and materials containing the Information.

6. Disclaimer and Warranty

6.1 Each party reserves all rights in its Information and no rights or obligations other than those expressly granted are to be implied from this Agreement. In particular, no licence is granted directly or indirectly under any patent, invention, discovery, copyright or other industrial property right now or in the future held, made or obtained by either party before or after the date of this Agreement whether or not contained in the Information.

6.2 Nothing in this Agreement or its operation constitutes an obligation on either party to enter into the business relationship contemplated by the Purpose.

6.3 Each party warrants its right to disclose its Information to the other and to authorise the party to use the same for the Purpose.

7. Announcements

Each party agrees to keep the existence and nature of this Agreement confidential and any announcement or circular relating to its existence or the possible Transaction shall (subject in the same manner as set out in clause 4.2) first be approved by both parties as to its content, form and manner of publication.

8. [Exclusivity

8.1 The parties have agreed to a period of exclusivity in respect of negotiations relating to the Transaction which shall end at [noon] (London time) on _____.

8.2 During this exclusivity period, each party undertakes to ensure that none of its directors or officers will:

(a) directly or indirectly solicit, initiate or participate in discussions or negotiations with any third party in relation to a business combination [or disposal] involving [the whole or any substantial part of] its respective _____ business; or

(b) provide any information to any third party with a view to that third party investigating or entering into such a transaction.

Each party shall also ensure that none of its employees or professional advisers who are aware of the Transaction do anything referred to in (a) or (b) above.

8.3 The obligations of the parties under this clause 8 will terminate upon the earlier of (i) either party confirming to the other in writing that the negotiations relating to the Transaction have terminated and (ii) [e.g. insert end of exclusivity period].]

9. Remedies

The parties acknowledge and agree that:

(a) damages would not be an adequate remedy for any breach of this Agreement;

(b) the disclosing party shall be entitled to the remedies of injunction, specific performance and other equitable relief for any threatened or actual breach of this Agreement; and

(c) no proof of special damages shall be necessary to enforce this Agreement.

10. Waiver

Except as expressly provided in this Agreement, no failure or delay by any party in exercising any right or remedy relating to this Agreement or any of the Transaction Documents shall affect or operate as a waiver or variation of that right or remedy or preclude its exercise at any subsequent time.  No single or partial exercise of any such right or remedy shall preclude any further exercise of it or the exercise of any other remedy.

11. Assignment

Neither of the parties may assign any of its rights or obligations under this Agreement in whole or in part.

12. [Whole Agreement

This Agreement sets out the whole agreement and understanding between the parties in respect to the subject matter of it.  It is agreed that:

(a) neither party shall have any claim or remedy in respect of any statement, representation, warranty or undertaking made by or on behalf of the other party in relation to the subject matter of this Agreement which is not expressly set out in this Agreement;

(b) the only right or remedy of a party in relation to any warranty in this Agreement shall be for breach of this Agreement

provided that this clause shall not exclude any liability for (or remedy in respect of) fraudulent misrepresentation.

13. No Rights under Contracts (Rights of Third Parties) Act 1999

A person who is not a party to this Agreement shall have no right under the Contracts (Rights of Third Parties) Act 1999 to enforce any of its terms.

14. Governing Law

14.1 This Agreement is governed by English law.

14.2 The parties agree that the Courts of England are to have exclusive jurisdiction to settle any dispute which may arise in connection with the validity, effect, interpretation or performance of, or the legal relationships established by, this Agreement or otherwise arising in connection with this Agreement.

Part A [X’s] Information

Part B [Y’s] Information

Part C [[X’s] previously disclosed Information]

Part D [[Y’s] previously disclosed Information]

SIGNATURE

This Agreement is signed by duly authorised representatives of the parties:

SIGNED

)
SIGNATURE:


for and on behalf of
)

[X]

)
NAME: 



SIGNED

)
SIGNATURE: 


for and on behalf of
)

[Y]

)
NAME: 



DETAILS OF AMENDMENTS TO JV11

5. This standard form was drafted by the Partner in May 1998.

6. The following amendments have been made to this standard form since that date:

	Date
	Person responsible
	Reason for amendments

	October 1999
	
	Inserting wording to contract-out of Contracts (Right of Third Parties) Act 1999

	March 2006
	
	General review and update

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	



