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NOTES

1. This is a relatively “high level” Questionnaire appropriate where a company/business is being contributed by a party to the joint venture.  It should be adapted if a more limited set of assets is being contributed.  This Questionnaire relates to “legal” due diligence and should be co-ordinated with other areas of due diligence being carried out.  In particular, information regarding accounts, financial and tax matters will usually be the subject of separate investigatory exercises.

2. This standard form comprises 6 pages.

3. A table setting out changes to this standard form is set out at the end of the document.

QUESTIONNAIRE

· References to the Business mean the activities to be contributed to the joint venture.  References to the Companies mean the companies carrying on the Business.  JV means the joint venture proposed to be established between the parties.

· Please supply information in response to this Questionnaire in as much detail as possible.  Where necessary, only “material” matters should be disclosed: but please specify the level of materiality adopted for this purpose.  Material should be judged by an appropriate monetary amount or the possible effect of the contract or item in question on the Business.

1. Corporate

1.1 Corporate details of the Companies (Name, office, share capital, Chamber of Commerce No, Statutes etc).

1.2 A structure chart of the Companies.

1.3 Details of principal corporate transactions over the last 5 years affecting the Companies, including: mergers, joint ventures, corporate reorganisations, company or business acquisitions and disposals.

1.4 Details of any branches or places of business outside [country] of the Companies.

1.5 Details of any charges, third party rights, options or pre‑emption rights over the shares of any of the Companies.

2. Licences

2.1 List any licences, permits, accreditations or regulatory approvals which are material to the carrying on of the Business.

2.2 Give details of any alleged violations of the terms of any such licences or approvals in the last 5 years including details of any investigations by licensing or regulatory bodies.

2.3 Are any such licences or approvals subject to termination, or a need for consent, on a change of control of the Companies or the Business?

3. Employees

3.1 Details (by number, grade or other appropriate category) of the employees engaged in the Business.

3.2 Details of material agreements affecting the relationship between the Companies and the employees including: collective bargaining or similar agreements with unions; standard employment contracts currently used in the Business; staff handbooks.

Details of service contracts (including consultancy contracts) of all senior executives or managers earning in excess of £● per annum.

3.3 Details of all relevant employee benefit schemes or arrangements, including those relating to:

· pension schemes

· profit sharing

· stock options

· savings plans

· bonus schemes

· life/medical insurance

· loans (or subsidies) to employees.

Supply copies of latest annual reports or accounts of any such plans.  Provide latest actuarial valuations of any pension schemes.  Copies of all documents currently governing any pension scheme including explanatory booklets.

3.4 Give details of any changes in pension contribution rates currently proposed or recommended.

3.5 Details of any charges, investigations, proceedings or orders against any of the Companies during the last 3 years relating to labour standards or employment laws, including any material claims asserted by unions or employees.

3.6 Give details of all material labour disputes relating to the Business during the last 5 years.

3.7 Give details of any loans, transfers of assets or similar arrangements within the last 5 years between the Companies and any directors of those Companies or persons “connected” with them.

4. Material contracts

4.1 Give details of all material contracts relating to the Business where the establishment of the JV will or may trigger a right for another party to the contract to terminate or otherwise alter the terms (i.e. change of control provisions/prohibition against assignment).

4.2 List (or provide copies of) all other material contracts relating to the Business including:

· joint ventures, joint R&D, distributor, agency, franchise or similar contracts;

· contracts outside the ordinary and usual course of business;

· contracts or understandings purporting to limit the freedom of any of the Companies to compete in any particular line of business or in any particular geographic area;

· any contracts having a value/or involving expenditure in excess of £●;

· contracts which are likely to be “loss‑making”;

· long‑term contracts (over [3] years) or those which contain material obligations or restrictions of an exceptional or unusual nature;

· contracts granting any options or similar rights over any assets of the Business;

· outstanding tenders or bids which (if accepted) would fall in any of the above categories;

· any other contract or arrangement which has, or is likely to have, a material effect on the Business.

4.3 List of all guarantees and other credit support obligations in favour of the Companies — or given by any of the Companies.

4.4 Details of any material defaults (or alleged defaults) under contracts on the part of the Company — or by any other party to the contract.

4.5 Details of standard terms of business with principal customers.

5. Borrowings

List of all agreements evidencing borrowings and credit facilities of the Companies in excess of £● (and indicate whether secured or unsecured).  Details of any finance leases relating to plant and equipment.

Details of any alleged event of default (or event which by notice or lapse of time may become an event of default) or breach of covenant in respect of any such borrowings.

6. Intra‑Group Arrangements

6.1 Details of existing intra‑group agreements or arrangements between (i) the Business and (ii) any other companies or parts of the retained business of [the relevant party] not included in the Business, including:

· management or administrative services arrangements

· “shared” services arrangements (e.g. computer systems or services)

· site support facilities relating to properties

· intellectual property or licensing arrangements

· financing arrangements

· marketing or sales arrangements

· insurance.

6.2 Details of intra‑group arrangements (of the kind set out in 6.1) which will need to be established to enable the JV to carry on the Business as previously carried on.

7. Intellectual Property

7.1 Provide details of intellectual property rights (IPR) worldwide of the Business in the form of appropriate schedules covering:

· patents (including applications)

· trade marks (including applications)

· registered designs

· analogous rights

Such details to include: a brief summary; countries covered by registrations; and expiry date of registrations.

7.2 Give an outline summary of any material areas of proprietary but unpatented know‑how developed by the Business.  Do the Companies seek patents wherever possible or rely on maintaining confidentiality of trade secrets and know‑how?

7.3 List all significant intellectual property licences (including material software licences) affecting the Business — distinguishing between (a) licences to the Business and (b) licences out to third parties.

7.4 Distinguish, if applicable, between (a) IPR which is used predominantly in the Business and (b) IPR which is used by the Business but is also used by remaining parts of the Group which will not form part of the JV.

7.5 Give details of any significant claims (or threatened claims) [in the last 5 years] relating to intellectual property, including (a) claims against the Business by third parties alleging infringement and (b) claims by the Companies against third parties.

7.6 Give details of any IPR (including licences of IPR/computer software) which may be “lost” to the Business, or the terms of use by the Business adversely affected, on a change of control or establishment of the JV.

8. Real Property

8.1 List all properties owned or occupied for the purpose of the Business, including details of: interest held (freehold, lease etc); rent payable; rent review terms; any licences or sub‑leases to third parties; any contracts for the acquisition of property.

8.2 Details of all mortgages, security interests or material restrictions affecting any of the properties used for the purpose of the Business.

8.3 Have the Companies complied in all material respects with the terms of any applicable leases, planning conditions, orders or laws relating to the properties?  Give details of any material claims.

8.4 Details of continuing liabilities (if any) of any of the Companies for lease or other covenants relating to properties no longer occupied by the Companies.

9. Environmental

9.1 Details of any breach (or alleged breach) of any law, code, regulation, licence or order affecting the Business concerning health, safety, pollution or protection of the environment.

9.2 Details of all environmental surveys, audits or similar reports, in the last 5 years, relating to any property used for the purpose of the Business.

9.3 Details of any material spill, leakage, emission or discharge of pollutants, contaminants or hazardous or toxic substances in the last 5 years at any of the properties owned or occupied by the Company.

10. Litigation and claims

Details of all litigation, arbitration or government proceedings (current or pending) involving an amount in excess of £● to which any of the Companies is a party or otherwise relating to the Business.

If and to the extent not previously covered under this Questionnaire, provide details of all material claims during the last 5 years relating to the Business alleging:

· infringement of patent or other intellectual property rights;

· product liability;

· infringement of environmental laws;

· breach of contract or inadequacy of contract performance by the Company.

Where a claim is purely monetary (i.e. no other material effect upon the Business) the same threshold as in 10.1 should apply.

10.1 Are any facts or circumstances known to exist which are likely to lead to any such litigation or claim?

Provide a brief summary of the policy of the Business in respect of product warranty claims, including: “standard” warranties given; insurance; claims history over last 5 years; any exceptional “ex gratia” payments by the Companies to meet claims.

11. Insurances

11.1 List of all insurance policies relating to the Business.  Identify which of these insurance policies will terminate on the establishment of the joint venture.

List any claims [in excess of £●] which (i) have been made under the insurance policies in relation to the Business during the last [3] years or (ii) are still outstanding.

DETAILS OF AMENDMENTS TO JV12

4. This standard form was drafted in 2006.

The following amendments have been made to this standard form since that date:
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