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(I PRELIMINARY. REMARKS:
GENERAL OVERVIEW OF THE
4 TFEUPROVISIONS

The fundamental freedoms as general
proMbitions on restrictions of free
movement between Member States

The Eh) fundamental freedoms

I3
i

A few set of general provisions laid

oxl by TFEU that prohibit any
nati naY measure wﬁich results in a

restriction on

. e movement of goods (Arts 30,
-35, 110)

Free movement of workers (Art 45)
Fré@dom of establishment (Art 49)
Free movement of services (Art 56)
Free mq(emeniof capital (Art 63)

Free movegent of goods
(in#a-EU import/export)

Meﬁtber States are prevented from
creating obstacles resulting

a) e'iher from fiscal measures
(customs duties and charges levied
internally within a Member State)

by or ffom non-fiscal measures
(quantitgtive restrictions & MEESs)

A

w«
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a) “Figgal” of “tariff” barriers

n Cegtoms duties & Charges having
equivalent effect (CEEs) are generally
and totally banned on intra-EEA

‘#ade on goods (Art 30 TFEU)
) Internal taxation on imported goods is

hibited if discriminatory or
protectionist (Art 110 TFEU)
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()) Customs duty

A charge, determined on the basis
of & tariff, specifying the rate of
duty to be paid

a) w the importer to the host state
(customs duties on imports)

b) ByAthe exporter to the home state
(customs duties on exports)

p 14
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Measures having
equivaAent effect to customs duties

“Any pecuniary charge, however small and
whateVer its designation and mode of

application, which is imposed unilaterally on
domestic or foreign goods by reason of the fact
thaBhey cross a frontier...

even if it is not imposed for the benefit of the
State,_is not discriminatory or protective in
effect#@nd if the product on which the charge is
imposed is not in competition with any domestic

product”: Case 24/68, Commission v. Italy
(statistical lawy case 2*
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(i) Internal @ndirect) taxation
(fiscal rulesivhich apply internally within a MS)

MSs arge free to determine their own taxation

policy {Principle of fiscal autonomy)

BUT internal taxation has to be completely

neuggal as regards competition between domestic

and’imported products

-> MSs are prevented from taxing imported

goodsjin a way

a) either discriminatory, directly or indirectly:
Art 110(1)

b) OF protectionist: A.&t 110(2)

b) “non—ﬂscal” or “non-tariff” barriers

I3
i

uitative restrictions (QR)
&
masures having equivalent effect (MEE)

shall be prohibited
0 on*ports between Member States (Art 34)
i on exports between Member States (Art 35)

Free movement of workers
4’

It entails:

1 Art 452) = the abolition of any discrimination
based@®n nationality between workers of the MSs
as regards conditions of work and employment (ex.
employment, remuneration)

2) Art'*5(3) = the right, subject to justified limitations

i to accept offers of employment actually made

in-to moye freely within the territory of MSs for this
purp

iy to stay in'a MS for the purpose of employment

) to remain. indhe territory of a MS after having been
employed in that statelf
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Freedom ofgestablishment
4’

I) Art 49 TFEU’éeneraIIy prohibits

iy restrictions on the freedom of establishment of
natios of a MS in the territory of another MS

i) restrictions on the setting-up of agencies,
branches or subsidiaries by nationals of any MS
est*lished in the territory of any MS

IT) Art 49 also provides for the right

i to take up and pursue activities as self-employed
persops and

i) to set'Up and manage undertakings
under the conditions laid down for its own nationals
by the law of)‘twe country wheressuch establishment
is-effected ~i

Free gpoventent of services
L

Und&r Art 56 TFEU, any restrictions on
freedom to provide services within the
Umion shall be prohibited in respect of
nationals of Member States who are
established in a Member State other
thafkthat of the person for whom the
services are intended

p 14
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Free movement of capital
i
General prohibition on all restrictions

*

1) on the movement of capital - Art
.é3(1) TFEU - and

2) on payments - Art 63(2) TFEU

a) b‘gtween Member States and
b) between Member States and third
countri€s *




Common denomina}or between all freedoms
4’

1. General r’c;hibition on restrictions on intra-
EU free flow of products, production factors
and €eonomic participants...

. ...subject to a possible justification (with
thesole exception of customs duties, that
are totally banned)

- even though restrictive, national measures
are e‘npatible with EU law if they serve an
objective of general interest:

=) groundsg{justiﬁcations under TFEU itself
b)mandatory requirérnents under case-law

The “restrigion” issue is of
paramount impertance

A) Th*narrower the notion of “restriction”
(obstacle to free movement) is interpreted

- the lesser a national measure is needed

tobe justified under EU law

= the lesser political choices made by
natignal legislatures have to be
scrutinised by the judiciary

B) For the sake of legal certainty, clear and

foreseeabl&triteriaare needed

The'most draconian %bstacles to free movement

As regards goods, quantitative restrictions on
importg/exports breach Arts 34-35

Defining them is quite simple...

Case 2/73 Geddo v Ente nazionale risi: “*Measures
whi* amount to a total or partial restraint of...
imports, exports or goods in transit”

As to -ﬁgrant persons, refusal of entry to, or
deportation from, a state are the equivalent to

QRs for goods
Such-orders are caughi by Arts 45, 49 and 56

01/10/2014
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(I) THE PROBLEM'WITH THE
INTERPRETATION OF THE
CONCEPT OF “RESTRICTION”
4 ONFREE MOVEMENT

X

Genet,@l remarks

4’

h Treaties’ prdVisions clearly state that restrictions
on free movement are prima facie unlawful, but
they *e of little or no help in interpreting such a
concept

iy Reference must essentially be made to the
juriPrudence of the ECJ

i) The case-law of the ECJ is not without ambiguity
and therefore lends itself to different and even
confli g interpretations

i) The case-law has indeed evolved over the years:
ECJ has clarified its previous decisions and, on
some occasi‘ans, has«ghanged its mind

The evolutiQp of the case-law

4’
» /From a “pure discriminatory” model to'a

“restriction” model?

i) Tf*’traditional approach in the early case-law >
prohibition on restrictions = prohibition on direct or
indirect discrimination

ii)*he most recent approach - a broader concept of
“restriction” > encompassing non-discriminatory
measures > focus on the effect of a national rule in
discouraging the exercise of fundamental freedoms

s) Fre€ movement of goods - pivotal role (gli
sviluppi giurisprudenziali sono partiti da
guesta. libgirta perioi estendersi alle altre)

01/10/2014
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i what are the criteria for assessing
wiether there is a restriction on
free movement or not?

iy ‘Blo similar criteria apply to all
freedoms?

iy - VWiat is the very purpose of free
movement?

p 14
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Broad (but too_kyague?) definitions

a In'the field’!‘ﬂ? goods
The ‘Dassonville formula’ (Case 8/74): all
natio rules which are capable of hindering,
direc or indirectly, actually or
potentially, trade within the EU are to be
conﬁ"dered as MEEs to QRs” on imports

vy In the field of persons
All measures which prohibit, impede or
rendeg less attractive the exercise of freedom
of eslishment and freedom to provide
services constitute restrictions prohibited under
Arts 49 anduw56 TFEU respectively (Case C-

439/99 Corimission Italy; Cp., as to workers,
Case C-19/92 Kraus)

A conceptualigation of the ECJ's
appmach: the Trailers case

In t ield of goods > Case C-110/05

Comirtissions v. Italy (trailers):

“Art 34 TFEU reflects the obligation to

corlply with the principles of

a) non-discrimination

b) Mutual recognition of products lawfully
malufactured and marketed in other
MSs

o Ensuring.free access of EU products
to natioWal maets"




Non-discrimination, mutual recognition and free

access to the market'sr

> are they theg,uiding principles of the ECJ)'s
jurisprudence?

> /are they confined to the free movement of goods or
do th,w apply instead to all freedoms?

The “market access” test > beyond
discr'&pination?

The “market access” test > which role?
a) A residual test

> It lies to catch measures escaping the other
two test

b) A far-reaching test

= Any measgire which impedesthe access to the
market of another MSyis a restriction on free
movement

b 4
4’
i

(I THE DISCRIMINATORY
= MODEL

The free movement law is about
anti%liscrimination and anti-
protectionism

What is a discrimination?
(unequal tr%tment without objective justification)

By ‘the application of some distinguishing
criterif, comparable situations are treated in
a different way

Such_a difference in treatment is considered
as'fiiscrimination where there is no objective
difference to justify it

The *criminatory measure has a different
burden in law and in fact on the two
situations, one situation being treated less
favourably.&han thegther

01/10/2014




From a broager perspective...

F Y
The Principle of equal treatment, as a
gengal principle of EU law which includes
i

the principle of non discrimination on
grounds of nationality, requires that
= cmparable situations must not be
treated differently

. difrent situations must not be
treated in the same way
unless'such treatment is objectively
justified *

Formal or direct discrimination

4’
Discriminati6h which arises from treating
comparable situations differently on grounds of
v oin (goods, services) or
v ~nationality (persons, undertakings)
to the detriment of the cross-border situation
is Eﬁ)hibited by all of the fundamental freedoms

Prohi*\ion of any discrimination on grounds of

nationality “within the scope of application of the
Treaties” is also a general principle of EU law:
Art 18 TEEURArt 21(2) Charter

=

Ex_gmples

Measures conﬁeéry to Art 34 TFEU:

+ A rule of the importing MS fixing the minimum alcohol
content for imported ?but not domestic) vermouth

+ A ba other restriction on advertising foreign
products, but not their domestic equivalents

Measures contrary to free movement of persons:

+ RUMES or practice, even adopted by a sporting
organisation, which limit the right to take part in
football -matches as professional or semi-professional
players solely to the nationals of the MS in question

+ A legidlation permitting only nationals to access a
particdlar trade or profession (ex. civil-law notary)

« Where a MS requires a national of another MS who
brings proceggdings before one ofiits courts to give
security for €osts &

01/10/2014
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Indirect or coxert discrimination
e

I3
i

“the principle of non-discrimination prohibits
o/ not d*y direct or overt discrimination on
grounds of nationality
a buwﬂso all covert forms of discrimination
which,
- by the application of other distinguishing
crit =
- lead to the same result”
(Joined Cases‘.ic-570/c¥, C-574/07 Blanco Pérez)

(Unless objectivelygjustified and
proportionate to its aim) arprovision of
national law must be regarded as indirectly
discr.iiainatory

i-if,itis intrinsically liable to affect the
ﬁ ionals of other MSs more than the
nationals of the State whose legislation is
at igsue and

i If thereis a consequent risk that it will

place the former at a particular
disadvafitage &

The criteria of differeniation between domestic and
cross~border smﬁations, ich are comparable in
objective termsiiare different from*Nationality or Origin,
but they lead in fact to the same result

Require#ents which, while apparently nationality-
neutral on their face (same burden in law), have a
greatarimpact on nationals of other MSs (different
burdéh in fact): while nationals almost always satisfy
the condition, migrants do not

EX. Req*ements concerning permanent establishment
(residence) in the State in question; language; rules
requiring eithega period of service or residence in the
host state beféfe enjoyinsa particular benefit

11



Who is the comparator? (The service
prgider is less closely linked to the Host MS
than undertakings established there)

EREE MOVEMENT OF SERVICES

p 14
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+/Art'56 entajls the abblition of any
discriminatén against a person providing
services on account of his nationality or the
fact :lat he is established in a MS other than
the one in which the service is provided (Case
C-288/89 Gouda)

+ A MS may not make the provision of services
in its territory subject to compliance with all
the conditions required for establishment and
ther deprive of all practical effectiveness
the TFEU provisions whose object is,
precisely, Q‘guarantee the freedom to
provide services (Case C-76/90 S&ger)

Permanent ‘establishment (residence, ' place. of
business) as, a condition  for carrying. out an
economic actvity in the Host"State is “the very
negation of the freedom to provide services” (Case
205/8 ommission V. Germany): it makes| it
impossible for undertakings established in ' other
MSs to provide services in that State

Ratile

A cross-border service provider cannot be compared
with a provider of equivalent services established in
the Hos‘State:

> Establishment connotes more permanence than
cross=borde[ provision of services

> The servic?‘providqg already has a place of
establishment - the Home State

01/10/2014
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5} To*e a national of, and/or to be established
in, the host state is required for carrying on a
trade or profession in that State

o P@reign operators have to satisfy heavier
requirements than national operators

MSCRIMINATIONS AGAINST
“ACT|VE” MARKET ACTORS
*‘

w«

The case w

in order toPE granted authorisation to carry on

private security activities in Spain, undertakings

(¢ must be constituted in Spain

iy theiri directors and managers must reside in
Spainand

<m>t[’\; security staff must have Spanish nationality

ECJ rulings (case C-114/97 Commission v Spain)
Such rgquirements constitute obstacles to free
movement of persons, since they prevent
undertakings established in other MSs from
carrying on their activities in Spain through a
branch or'arMagency and nationals of other MS
from providing privaté®security services in Spain

The case

Italian law confers exclusive'gewers on Tax Advice Centres (‘CAF’)
to provide taxpayeis with certain tax advice and assistance
services; the abiliﬂ} to set up CAF is limited to those which are
established in Italy

ECIru Case C-451/03 Servi

Commercialisti)

A As regards the freedom to provide services, such national
legisi@fion, by reserving those activities to the CAF, completely
prevents access to the market for the services in question by
economic operators established in other MSs

syAs regangds the freedom of establishment, such legisiation, by
restrict he ability to form CAF to legal entities with their
registered office in Italy, is liable to make more difficult, or even
completely prevent, the exercise by economic operators fr
other MSs of thﬂﬁright to establish thémselves in Italy with the
aim.of providing the servicesiin question

13
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a Pa*cular benefits or protection afforded to
service recipients by the law of the Host
State, but they are made conditional on
‘ﬁtionality of, or habitual residence in, that
State

BISCRIMINATIONS AGAINST
“PASS|VE” MARKET ACTORS
*‘

w«

Case 186/87 Cowan

“The /prohibition of dis@fimination... (means) that in
respect of perfons whose freedom to travel to a MS,
in particular as' recipients of services, is guaranteed by
EU law that State may not make the award of State
compengation for harm caused in that State| to the
victim-of an-assault resulting in physical injury subject
to the condition that he hold a residence permit or be
a na%ocnal of a country which has entered into a
recipi@cal agreement with that MS”

Case C-45/93 Commission v. Spain

Spanish‘rules, granting free admission to State
museums only to Spanish nationals, foreigners
resident in Spain and young persons under 21 years
of age, are. di§&riminatory against tourists from other
MSs-more than 21 yeaks of age contrary to Arts 18
and 56 TFEU

w
<
F Y

(% MUTUAL RECOGNITION:

TI;HE DOUBLE BURDEN TEST

Prohibition on indistinctly applicable measures:

Where‘isparities between national legislations
result in-obstacles to free movement

01/10/2014
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Free movement of goods
EC] itFebruary 1979, Case 120/78 Rewe-Zentral

IV:1)¥HE ‘CASSIS DE DIJON' CASE

p 14
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Directive 7Q/50/EEC (Art 3)
~

Measures ’6vernin the marketing of
products (dealing in particular with shape, size,
weigh*composition, presentation) which are

equally_applicable to domestic and imported
products must be abolished where the

res'ctive effect of such measures on the free
mo ent of goods exceeds the effects
intrinsic to trade rules
This isyhe case, in particular, where:

- the restrictive effects on the free movement of
goods are out of proportion to their purpose

-the same objective can be attained by other
means which are les$®f a hindrance to trade

Casgsdqgmknrthecase

4’
Cassis de Dijon, a blackcurrant fruit liqueur
made in France has an alcohol content of
15-200per cent. It complies with French
rules-relating to composition of fruit liqueurs
and, thereby, it is lawfully marketed in
Framice.
German law requires fruit liqueurs to have a
minimum alcohol content of 25 per cent,
irrespctive of where they are made. As a
consequence, Cassis de Dijon cannot be sold
in Germany,as a fruit liqueur in the same
form-as it 1¥"in Frange.

01/10/2014
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A broader view:
the prc‘)p’lem withtechnical standards”
L

A'considerable number of divergent national
“technigcal standards”, i.e. rules relating to
manufacture and marketing (“product
requirements”), exist for numerous goods. They
often reflects the different local traditions (ex.
Italian pasta, German beer).

The’resulting obstacles to inter-state trade may
certainl?/ be abolished by harmonising such
national requirements under now Art 114 TFEU.
But wH@t the law should be in the absence of
harmonisation at EU level?

Further, is it necessary to harmonise such rules
gwhich entailgl’standardisationf). in order to secure
ree movement-of goe@s?

Rewe-Zentral (plaint_ig in the main proceedings)

The nation:}*‘rule in question"breaches Art 34

TFEU, since it has an unequal impact on

domestic and imported products (material

discrimination)

v It renders it impossible, in Germany, to
market and therefore to import from other

certain liqueurs which are known and

marketed there in that form, including
“Cassis de Dijon”

v-Theymanufacture of those liqueurs in a form
spe icallz designed for the German market
would make their importation more difficult
and moreygostly in relation.to the disposal
of nationé?‘producgs

01/10/2014
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German*Government

4’
No breach’of Art 34 TFEU since there is
neither formal nor material discrimination
agahkt imported products
v~ Any obstacles to trade are due solely to
the fact that the legal orders of Germany
"#hd France lay down different product
requirements

v The mere fact that German law contains
stiificter requirements does not give
national producers any material
advantgge and, therefore, does not lead
to a material dis_,‘crrimination

The “race to thg bottom” argument

What if the G&fnan rule were to be disapplied?

+«The French ligueur would be marketed in Germany
in accogdance with the French rules: the marketing
of imp*ted products would no longer be governed
by the stricter rules in the country of importation
but by the lower rules in the country of production

~The'$fricter rules in the host MS could no longer be
applied to domestic products, in order to avoid
discrimination against them

«Ultim Y, “the rules of the least exigent MS would
be authoritative in all the others” > legislation for
the whole EU would not be enacted by EU
institutions (ouncil + PE) butiy a single MS
without the consent offithe others

*
'
¥FINDINGS OF THE COURT

p 14
-
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1) Itis for the MSs turegulate their own market
4’

In the absehce of harmonisation of national

laws at EU level, or even of a system of

equiveience, it is for the Member States

> toregulate all matters relating to the
production and marketing of goods on their
ofih territory

> to define the conditions for the take-up and
pursuit of economic activities

How r, MSs must, when exercising their

powers in this area, respect the basic

freedoms gu@ranteed by the.Treaties (Case C-

65/05 Commission Vi Greece)

2) Different nationaklaws in a single market
4’
L
Economic activities within the EU single
marlfit are governed by national legal orders

Natighal laws may provide for different
requirements to be satisfied for carrying out
an gconomic activity

It xclear that, in the Court’s view, disparities
between the applicable national rules, relating
for example to the marketing of goods, may
resutgdin obstacles to free movement
However, it'is less clear why, and under what
conditionsasuch differencesumay hinder free
movementWithin the EU

3) The‘general prirlgiple: mutual recognition

4’

a “There is no¥alid reason why, provided that
they have been lawfully produced and
markd in one of the MSs, alcoholic
beverages should not be introduced into any
other MS” (Cassis de Dijon, para. 14)

o Appi¥ing rules of the Host State to an economic
activity which already satisfy similar conditions
laid down by the law of another MS results in an
obstadlg to free movement: accordingly, rules of
the Host State must be disapplied

o The Host MS must recognize Home MS'’s
standards as!(presum.sd to be) equivalent to its
own

18
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4) The exception: _@andatory requirements

4’
Host MS’s (Mdistinctly applicable) rules
relating to the marketing of products can be
aBpliito imported products - and the
obstaétes to free movement resultin%
therefrom must be accepted - in so far as
those rules
1) My be recognized as being necessary in
order to satisfy “mandatory requirements”
(which are not already satisfied by the
Ho MS’s rules) an
2) Thé*are proportionate to the aim in view
If both such conditions are met, the
presumptiomtof equivalenceor mutual

i

recognition s rebutted

Some year later on the ECJ extends the
prMciple of mutual recognition to the freedom
to provide services across the frontiers

IVi) A SIMILAR APPROACH TO
FREE NMOVEMENT OF SERVICES
’\

w«

Case C-288/89 Gouda (1991)

4’

a The application of Host MS’s rules which affect
any person established in its territory to persons
providﬁtg services established in the territory of
another MS who already have to satisfy the
requirements of that State’s legislation may

res* in a restriction on the freedom to provide

services

Such restrictions breach Art 56 if the application
of theypational legislation to foreign persons
providiig services is not justified by overriding
reasons relating to the public interest or if the
requirements embodied in that legislation are
already satiStied by the rules imposed on those
persons in the MS in‘Which they are established

19



Obstacles resulting from differences between
natignal indistinctly applicable rules
The’Cumulative application of the laws of different
countries owing to the crossing of the frontiers

X
IV.3) THE DUAL-BURDEN THEORY

Different rules within a single market
4’

o If; in the abgénce of uniform or harmonised EU
rules, it is for the MSs to regulate economic
activi*s in their own territory, different national
rules-apply within a single European-wide market

o Howgever, the mere fact that MSs apply different
ruleStdoes not amount to an hindrance to free
cross-border movement: “rules of a MS do not
constitute a restriction ... solely by virtue of the
fact t other MSs apply less strict, or
economically more favourable, rules to providers
of similar sgvices established‘in their territory”
(Case C-475/11 Konstantinides)

The problem: c%mulative application

The rules of the,‘.rlost MS relating toithe manufacture and
marketing of goods apply to domestic and imported
products alike

BUT imp*ted goods, unlike the domestic ones, already

comply with the rules of the country of production

So, applying the rules of the Host MS without distinction,

i.e. wjlbout taking into account the difference above,

creat

a) A double regulatory burden on imported goods, which
have to satisfy 2 sets of rules (those of the Home and
Host M*)

p) A single regulatory burden on domestic products, which
have to satisfy only one set of rules (those of the Host
MS) 4

Cumulative application offthe laws of different MSs owing

to the crossing of the frontiers hampers free movement

01/10/2014
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The solution: rep}acing dual regulation
- with a single,one

Two passible ways:

b)) Harmnisation: different national laws are
replaced with common rules enacted at EU
Ievil

myMutual recognition (Cassis de Dijon
doctrine): Dual regulation of cross-border
situa'ons (Home MS + Host MS) is replaced
with a single regulation (Home MS) which
the Host State is required to respect in order
to.comply with fungamental freedoms

Principle of mutual recognition

~br

Fal

The rules of the Host Member State are
deemed to be a restriction on free movement
- andittherefore, cannot be applied to cross-
border situations (imported goods, foreign
service providers) — provided that

» Thekeross-border situation already complies
with*the rules of another MS and

»Such rules are deemed to be equivalent to
thoswf the Host MS

The Host MS does not give direct effect to the law
of the Home MS but takes it into. account in order
to assess w er th(ie_r%pplication of its own law is
compatible with free vement or not

Mutual recognition.& Regulatory competition

As a result of the Cassis de Dijon approach

- Hagggonisation is confined to areas where
MSs legitimately invoke a mandatory
requirement

= Opjtside those areas of harmonisation, the
principle of mutual recognition applies and
goods lawfully produced in one MS will
enjay access to the market in other MSs

-. Different regulatory traditions and
different products will continue to coexist
and will cvmpetewith each other

01/10/2014
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a The application of the rules of the Host
gountry create a dual regulatory burden

o true conflict between national laws arises

IV THE REALM OF THE “CASSIS
DE DIJON APPROACH”

> *

o Disparities betweengnational laws only
hamper freg- movement when applying the
rules of the Host MS imposes a dual
regulatory burden on the cross-border
situatfon
‘Double burden’ = two sets of rules apply to
ec;ﬁomic activities carried on across the
borders (host MS + home MS)

A double burden occurs only where the
econ&nic activity pursued abroad is still
governed by the rules of the country of origin

a Onlyin su;*q a case a ‘true’conflict of laws
(Host MS versus Hame MS) arises

*

1993-'*oined Cases C-267/91 and C-268/91 Keck
2009: Case C-110/05 Commission v. Italy (trailers)

IV.ZA) IN'THE FIELD OF GOODS

p 14
-

w«
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Almost 20 years. afiter Dassonville, and 14
after Cassisdde Dijon, in view.of the increasing
tendency of traders to invoke Art 34 TFEU as a
means of challenging any rules whose effect is
to limit their commercial freedom even where
such les are not aimed at products from
other MSs, ECJ] found it necessary to re-
examine and clarify its case on this matter,
i.ev point out some limitation to the reach
of the notion of restriction on free movement
of goods

Accoar&r: ly, an apparently formal distinction
is dr etween:

a) Product requirements

by Selling arggangements
ﬁ\

w«

What are “prodect requirements”™?
4’
F Y
Rules regulating products themselves,
whichlay down requirements to be met by
goodstin order to be lawfully produced and
marketed
Sogpe examples:
» Rules relating to composition,
presentation, labelling, packaging of
pro ts
v requirements concerning the (generic)
designation of a product (beer, chocolate)
b 4 =
< rules relatihg to “%oduction conditions”

Cassis applies to*product requirements

4’

a Goods are”manufactured in conformity with
the product requirements laid down by the
Stateflof production

o Such rules do not cease to be applied when
the product crosses the frontiers, but they
“me with the product” (Ex. Italian beer
sold in Germany has been produced
according to the Italian standards)

a If simMar requirements of the Host country
were also applied > a true conflict of laws
would arise > dual burden -> restriction
caught by Art 34 uader the Cassis doctrine
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Requirements as to holding particular
autMorisations, qualifications or licences create
a double burden on migrants

IV.4§) IN'THE FIELD OF PERSONS

ECJ 9 July 1997, Case C-222/95 Parodi

RE&UIREMENT FOR
ADMINISTRATIVE AUTHORISATION
’\

w«

The maigeproceedings
e

a de Bary Bank, a company established in
thefiNetherlands where it is authorised to
pursue banking activity, grants a
mortgage loan to Parodi, a company
eftablished in France.

o Before the French courts the borrower
claims for declaring the contract to be
voiti*since the Dutch lender has not been
authorised in France (as required by
French I,iy_w).

+*
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The qugstion geferred to the ECJ

o The Cour de Cassation asks to the ECJ]
whefiher Art 56 TFEU precludes a Member
State from requiring a credit institution
already authorized in another Member
State to obtain an authorization in order
to be able to grant a mortgage loan to a
person resident within its territory

o Thedfequirement for administrative
authorisation applies without distinction
to nationgl,banking services provider and
those of Gther Me@ber States

The Court’'s ruling§; The general principle
4’

It/is settled E%se-law that Art 56 requires

i not.enly the elimination of all discrimination
fo)) unds of nationality against providers of
services who are established in another MS

i bl also the abolition of any restriction, even
if'It applies without distinction to national
providers of services and to those of other
MSsgwhich is liable to prohibit, impede or

render less advantageous the activities of a
provider of services established in another MS

where heddwfully rovides Similar services

The Court’s rggings: the concrete
applicatign of the dual-jburden theory

Even if it is not discriminatory, the
Frenkh rule creates a restriction

> itmakes it more difficult for a credit
institution established in another MS
d authorized by the supervisory
authority of that MS to grant a
mortgage loan in France

in8B far as it requires that institution
to obtain a fresh authorization from the
supervit'_i%ry authority of the State of
destination (dua‘lr regulatory burden)
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ECJ 7 May 1991, Case C-340/89 Vlassopoulou

REQUIREMENT FOR
PROFESSIONAL QUALIFICATION
’\
“

The maig.proceedings

4’

a The Ministry*for Justice Land Baden-
Wuerttemberg refuses to grant to Mrs
Vlassageulou, a Greek lawyer registered with the
Athens Bar, admission as a Rechtsanwaeltin
(lawyer), on the ground that she has not the
qualifications laid down by German Federal law
for holding of judicial office, which are
necessary for admission to the profession of
Rechtsanwalt

a Those‘ualifications are acquired by studying law
at a German university, passing the First State
Examinationy,,completing a preparatory training
period and theén passifig the Second State
Examination

The question teferred to the ECJ
fgf a preﬁminary ruling

o Mrs*assopoulou appeals against that
i

deciSton

o The Bundesgerichtshof (Federal Supreme
Cﬁrt) asks to the ECJ whether Art 49
TFEU on freedom of establishment is
infringed if a EU national who is already
admited and practising as a lawyer in her
country of origin can be admitted as a
lawyer in the host country only in
accordaneg. with tie rulestof that country
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The Court’s reasg‘.ping (dual burden test)
7 .

o Host MS law: access to a profession (lawyer)
depends upon the possession of a diploma or a
profe‘*ional qualification

a No discrimination on the basis of nationality

o Nopetheless Host MS qualification requirements
ma¥*hinder the right of establishment
guaranteed to nationals of the other MSs

o This iggthe case if the Host MS rules, create a
dou burden on migrants...

a Since they take no account of the knowledge
and qualifi€ations already acquired by the
migrants in their country of origin

o digect effect of Art 49 TFEU
o principle of sincere cooperation - Art 4(3) TEU

W'H.AT DO THE AUTHORITIES OF THE
HOST‘IYIS ARE REQUIRED TO DO?

-

w«

1.-assessment of the eglrJivalence of the qualifications

4’

a Take into conSideration the diplomas, certificates
and other evidence of qualifications which the
migra?has acquired in order to exercise the same
profession in another MS

a By making a comparison between the specialized
knowiledge and abilities certified by those diplomas
and the knowledge and qualifications required by the
national rules

a Thus, adithorities of the host MS should be enabled
to verify whether the foreign diploma certifies that
its holder has knowledge and qualifications which

are, if not idica/ at least equivalent to those

certified by the nationaldiploma

01/10/2014
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2. mutual recoqgition of qualifications

a If the knowlﬁﬂge and qualifications certified by the
foreign diploma fully correspond to those required
by the national provisions, the Host MS must
recogn*e that diploma as fulfilling the requirements
laid-down by its national provisions

) If they correspond only partially, the Host MS is
entigled to require the migrant to show that he has
acquited the knowledge and qualifications which are
lacking

oelf completion of a period of preparation or training-is
requi by the Host MS rules, it must be
determined ~whether  professional  experience
acquired in P}e MS of origin may be regarded as
satisfying th quuiren.&ent in fall or in part

Application of the rules of the Host country to cross-

border situations and internal situations alike

- inhrect discrimination (different situations treated
in the same way)

IV.S)"HE DUAL-BURDEN THEORY
AND THE“DISCRIMINATION MODEL

> *

The cross-_Qorder situation

4’
Due'to the fact that
1mMSs regulate trade in their own territory and

(Z)theyﬁ not take into account rules set out by
other-countries (which they do not recognise),

when they are carried on across the frontiers,

econglinic activities may have to comply with more

than one set of rules:

a) the one of the country of origin (i.e. where the
good#s manufactured or where the service
provider is established) and

b) the other(s) of the countr(ies) of destination (i.e.
where the good is m%rketed or where the service
is provided)
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To treat differg,nt situations alike

4’
In so far as‘they already satisfy the rules ‘set
out by the Home MS, cross-border activities are
in a ferent situation than economic activities
carried out in the territory of the Host MS

Accordingly, applying the rules of Host MS to
botlsituations without distinction, i.e. without
taking into account that the cross-border
activity is lawfully carried on in accordance with
the rules of another State, means to treat
differ@ht situations in the same way

Such an (apparently) equal treatment leads to
a covert %{chimination against cross-border
economic activities

b 4
4’
i

(¥) GOING BEYOND THE
DISCRIMINATION MODEL?

@ The market access approach
iy The p‘e ‘restriction” approach
i Is free movement law about ‘economic freedom’?

*

. Free'movement of goods

- ECl24 November 1993, Joined Cases C-267/91
and C-268/91 Keck and Mithouard

V.SELLING ARRANGEMENTS (OR
MARKET CIRCUMSTANCES RULES)

> *

01/10/2014
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Almost 20 years after Dassonville, and 14 after
Cassis' de/ Djjon, the ECJ found it necessary to
reassess its’@arlier cases on Art 34 TFEU

An apparently formal distinction is drawn
betw I

a) Product requirements
>+fire dual burden test under Cassis applies

b) Rules restricting or prohibiting certain selling
arra ments (market circumstances rules)

- if Cassis does not apply, which test applies
for determining whether they fall under Art
347> nﬁh—discr@ination or market access?

What are “seIIinrranements”?

s
i

o AG Jacobs, Case C-412/93 Leclerc-Siplec >

Rule*stating when, where, how, by (and
to) whom, and at what price goods may be
so

Case C-244/06 Dynamic Medien - rules
which restrict the marketing of products,
and *hich have the effect of limiting the
commercial freedom of economic operators,
without-affcting the actual characteristics
of the products reférred to

Some examples &
4’

o Case C-71/32 Karner - rules concerning inter
alia (i) the place and times of sale of certain
prodJ€ts (ii) and advertising of those products
as well as (iii) certain marketing methods
Cage C-20/03 Burmanjer - provisions
redulating market methods (ex. prior
authorisation to carry on itinerant activities)
Case)e-405/98 Gourmet International Products
- provisions regulating advertising (ex.
prohibiting advertising of alcohol on radio and
television)-‘{ *
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The problem with selling arrangements

~br

i

o The rules at stake regulate the marketing of
goods within a MS

a Theyﬁenerally affect the retailers and not the
producers/importers - they do not affect inter-
state trade (except cross-border distance
sa

a They do not affect the actual characteristics of
goods > no dual burden (unlike product
requiggments)

a They limit the commercial freedom of traders,
preventing them from selling when, where and
how.they cjose > tiey are likely to restrict the
volume of trade

Wlether and under what conditions market
circumstances rules fall under Art 34 TFEU

V.l.ﬁ THE PRE-KECK CASE-LAW

Two contradictory¥endencies with regard
to nationaftrules on market circumstances

a In *me cases, a narrow interpretation
of the scope of Art 34

%fx. Case 155/80 Oebel

by In most cases, a broad interpretation of
the scope of Art 34
> éX. Case 286/81 Oosthoek; Case
382/87 Buet; Case C-126/91 Yves Rocher

01/10/2014
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Broad interpretation of the scope of Art 34 =
market circUmstanced¥ules > reduce total
volume of salls > hence, volume of imports

a Mark ircumstances rules do not directly affect
imports...

a but they may be such as to restrict their volume...

5] begﬁse they affect marketing opportunities for
thefmported products

To compel an economic operator either to adopt
advertiSing or sales promotion schemes which differ
from one MS to another or to discontinue a scheme
which he consi{ders to be particularly effective may
constitute a stacle to imports even if the
legislation in question @pplies to domestic and
imported products alike

\:2¥B) THE DECISION IN KECK

p 14
-

w«

The Keck an_g Mithouard case
"

Mr Keck and Mr Mithouard, who were in
char of supermarkets established in
France, were prosecuted for selling certain
goods at a price lower than their actual
whallesale purchase price (resale at a loss),
contrary to French rules.

The question was referred to the ECJ] as to

whet the general prohibition on resale at

a loss under French law was compatible with,

notably, Arl,\‘§4 on free movement of goods.
+*

01/10/2014

32



Clarification or overturn of the earlier case-law?

A THE COURT'S RULINGS

p 14
-

w«

The starting oint‘;n the analysis

4’
o General pr6hibition on resale at a loss is not
designed to regulate intra-EU trade in goods

o/ Suchule, in so far as it deprives traders of
a method of sales promotion, may
>r ce the volume of sales and, hence,

- the volume of sales of goods from other MSs

o It is therefore clear that such rule adversely
affe the commercial freedom of traders
operating in the French market

a But does it also adversely affect the import

of goods ffom other MSs'contrary to Art 34

TFEU?

The Court’s answer
1RE Coply S ANSWES

4’
It not only’étated that market circumstances
rules such as the French prohibition on
resalffat a loss do not infringe Art 34 TFEU

but-also launched a clear message to traders

9_&1 view of the increasing tendency of

ders to invoke Art 34 as a means of
challenging any rules whose effect is to
limit  their commercial freedom even
wh®re such rules are not aimed at
products from other MSs...”

2it'is necegssary to “re-examine and clarify”
the previbus caseslaw

01/10/2014
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ECJ changes its mind:
the “arah % proviso”

Natio*] provisions restricting or prohibiting
certain*selling arrangements do not
breach Art 34 where two conditions are
satigfied:

1y they apply to all affected traders
operating within the national territory

2) theaffect in the same manner, in

law and in fact, the marketing of both
domestic and out-of-state products

(= non-&‘scrimiation?)

The paragraph 17roviso:

a “Market-ccess” approach?

Nation*“selling arrangements” rules satisfying

the two-conditions set out in para. 16 do not

breach Art 34 (when they apply to the sale of

procﬁ'cts from another MS meeting the

requirement laid by that State) because

a- suchgurules do not prevent the access of
imported goods to the market

nor do they impede access for foreign
oods ¥e than they impede access for
domestic products

What is the }§eck’s rationale?

by
» The discriminatory approach?

->Selling arrangements rules do not breach Art
34 uflless they discriminate, in law or in fact,
against out-of-state traders/goods

éEr.whasis is on para. 16 proviso

8) A new approach founded on the “"Market
Acce%s" test?

> selli arrangements rules breach Art 34 if
they prevent/impede the access to the
national ndgrket for foreignstraders/goods

> Emphasis is on para. 17 proviso

01/10/2014
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Selfing arrangements hindering the
access to the national market

V.1.C"THE POST-KECK CASE-LAW

p 14
-

w«

Selling arrangemg’fnts and market access

s
i

In Keck,  the market access @test 'is
presented not as a condition of its own,
but Pather as a consequence of the fact
that'the para. 16 proviso is satisfied.

Yet in following cases, emphasis has
shifted towards the unequal impact
national rules may have on the market
access of imports when compared with
do tic products.

Finally, in the Commission v Italy (trailers)
the ~Courhf appears to thave definitely
changed its mind @@ this point.

National rules resfgicting advertising and
otherfforms of sales‘promotion

Caseygt-405/98 Gourmet International
Prodlicts

= SWedish law > total ban on advertising
alcohol on the radio, on television, and in
magazines

= Coutlis ruling = it affects the marketing
of imports more heavily than the
marketing,of domestic products >
obstacle ‘intra—EAJ trade'on goods

01/10/2014
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The Market access argument

4’

a The nationdl rule not only prohibits a form of
marketing a product but in reality prohibits
prod rs and importers from directing any
advertising messages at consumers

In the case of products like alcoholic
bevrages, the consumption of which is linked
to traditional social practices and to local
habits and customs, such a total prohibition
on a rtising is liable to impede access to
the market by products from other MSs more
than it impedes access by domestic products,
with whichXponsumers are instantly more
familiar

Case C-322/Qd 0800 DocMorris
~br

Fi

The case

DocM8rris had a pharmacy in the
Netherlands and also offered medicines for
sale over the Internet. Both activities were
licgipsed in that MS.

It was going to sell medicines to German
consumers over the Internet.

German law = (i) medicines could be sold
only ih pharmacies; (ii) sales by mail order
were prohibited.

Does the hibition on mail-order sales
amount to a restriction on free movement of
goods contrary to Art 34 TFEU?

The Court’s ruIin

4’
o The prohibition on mail-order sales has a
reater impact on pharmacies

estlse outS|e the national
territory and could impede access to
the maret for products from other
M ber States more than it impedes
ass for domestic products

o Consequently, such a prohibition does
not affect the sale of domestic medicines
in thé same way as it affects the sale of
medicines coming from other MSs > it
hinders frge intra-EU trade on goods

<«
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The Court’s'reasoning

4

Bearing in ming#e

i The ‘marketing’ of products on a domestic market >
a number of stages between the time when the
producikis manufactured and the time when it is
ultimately sold to the end consumer

iy The 'emergence of the internet as a method of cross
border sales - look at the scope and the effect of the
prokﬁition on a broader scale

The prohibition on mail-order sales has an unequal

impact on access to the German market (end

consumers of medicinal products):

a) Germ harmacies > cannot use the extra or
alternative method of gaining access to the German
market, but they are still able to sell the products in
their dlspensaﬂes

v) Foreign pharmacies >+le internet provides a more

significant way to gain direct access to the German
market

ECJ 10 February 2009,
cHe C-110/05 Commission v. (trailers)

V.2) REE PRINCIPLE OF ENSURING
FREE ACCESS OF EU PRODUCTS TO
NATIONAE&MARI&ETS

Case C-110/05 e
Commissien v Italy (trailers)

“it is aﬁbarent from settled case-law” >

three-basic principles underpin free

movement of goods (Art 34 TFEU)

o Principle of non-discrimination

o Principle of mutual recognition (of products
lawf#lly manufactured and marketed in
other Member States)

o (but also);{’rinciple of freesaccess of EU
products to national markets
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The concept of ‘ME to QRs on imports’

within the eanin of Art.34 covers >

1) National measures the object of effect of which
is to treat products from other MSs less
favolRably

2) Obstacles which are the consequence of
applying, to goods coming from other MSs
whe@re they are lawfully manufactured and
marketed, rules that lay down requirements to
be met by such goods even if they apply to all
pro s alike

3) Any other measure which hinders

access ofiproducts originating in other

MSs to the markeét of a MS

a Case C-265/06 Commission v Portugal
&) Caie C-110/05 Commission v Italy (trailers)
o Case C-142/05 Mickelsson and Roos

V. 9A) RESTRICTIONS ON USE:
A NEW_CATEGORY?
AR

National rules preventing or (severel

restrictine us€ of goods

>/ Th 0 not concern product
requirements

> They do not concern selling
af'ﬁngements

> Nevertheless they fall within Art 34 when
O AltABugh they are non-discriminatory

O They hinder access by out-of-state
productsyto the n*;tional market

01/10/2014
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Case C-ll(‘)‘/05 Commission v ltaly (trailers)
F Y
The case > Italian Highway Code prohibits
mot cles from towing trailers, even those
specifically designed for use with such
vehicles
) ¢
Court’s ruling = such a prohibition, to the
extent that its effect is to hinder access to
the Ilﬁian market for trailers which are
specially designed for motorcycles and are
lawfully praduced and marketed in MSs
other than Taly, breaches Art 34 TFEU

Why there is an hindrance to market access?

4’

o A prohibitio’ﬁ on the use of a product in the
territgry of a MS has a considerable influence
on thé&behaviour of consumers, which, in its
turn, affects the access of that product to the
majgket of that MS.

Consumers, knowing that they are not
permitted to use their motorcycle with a
traile&pecially designed for it, have
practically no interest in buying such a trailer
> the Itali%g rule prevents a demand from

existing in markt at issue for such
trailers - it hinders their importation.

Case C-142/05 Mickelsson and Roos

The case > Svﬁ’dish regulations prohibit the use of
personal watercraft on waters other than general
navigable waterways > The majority of navigable
SwedisiiWaters lie outside those waterways > The
actual-possibilities for the use of personal watercraft in
Sweden are merely marginal

Court’s ruling = such regulations have the effect of

hindering the access to the domestic market for

personaklwatercrafts - breach Art 34 TFEU, where

they haVe'the effect

(@ of preventing users from using those goods for the
specific and imherent purposes for which they were
intended or “¥"

i
o) of greatly restricting their use

01/10/2014
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Why there is an hindrance to market access?
"

a Evenif the’%’ational regulations at issue do

not have the aim or effect of treating goods
comipg from other MSs less favourably

the restriction which they impose on the use
of a product in the territory of a MS may,
depending on its scope, have a considerable
inflUence on the behaviour of consumers,
which may, in turn, affect the access of that
prodygt to the market of that MS

Consumers, knowing that the use permitted
by such regulations is very limited, have only
a limited interest in buying.personal
watercrafts i

o CHse C-108/09 Ker-Optika

V.2.5‘ SELLING ARRANGEMENTS
AFTER THE TRAILERS CASE
’\
=

Case C-108/09 Ker-Optika

s
i

The case > Hungarian legislation authorises
the s'iusing of contact lenses only in 'shops
which specialise in medical devices > it
prohibits the selling of contact lenses by
mai,order (i.e., via the Internet)

Court’s ruling > that legislation does not
affectin the same manner the selling of
contact lenses by Hungarian traders and
such selling as carried out by traders from
other MSs‘%@“d con%ition intKeck's para. 16
proviso) - it breaches Art 34 TFEU
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The Keck’s rationale = principle of free
access to national Miarkets = the second

condition in’ ara. 16 proviso’ is construed
in terms of impact on market access

o The prohibition on selling contact lenses via
the Internet applies to contact lenses from
oth@ir MSs which are sold by mail order and
delivered to the home of customers residentin

Hungary = it ‘significantly’ impedes access
of traders from other MSs to the

Hungarian m (=13
a Why? = such prohibition deprives traders
from othersMSs of a.particularly effective

means of selling those products

Critical'remarks: does it make any sense
to draw formal disctions between
different cdtegories of rules (selling

arranements restrictions on use)?

It could be argued that, as regards any

natignal rules (except only those imposing a

double burden on imports), the questions are:

n Are such rules discriminatory (either directly
or s&stantially)?

iy If not, do they (significantly) hinder access
by out-ofistate goods/traders to the
domestic‘ﬂ’rarketsg MSs?

*

Prohibition on discriminatory measures only
otf&lso on indistinctly applicable rules
(market access test)?

V3) RESTRICTIONS ON
EXPQRTS (ART 35 TFEU)
i

01/10/2014
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Case 15/79 Groenvgld - Discrimination test
4’
L

a Art 35 applies only if there is a discrimination

o ‘"MEEsio QRs on exports” - national
measures which have as their specific object
or effect the restriction of patterns of exports
anC*hereby the establishment of a difference
in treatment between the domestic trade of a
MS axits export trade in such a way as to

provitle a particular advantage for national
production or for the domestic market of the
State in qugstion, at the expense of the
production or of thegtrade of other MSs

Groenveld’s ratioggle - dual burden test

4’

a The rational&'for making Art 34 applicable to
measures which do not discriminate - they
imposga dual burden on the importer > it has to
satisfy the relevant rules in its own MS and also
the MS of import

a Thi*s normally so in relation to Art 35 > the
application of the indistinctly applicable rules of
the MS of export (product requirements) does not
createld dual burden on the exporter
Ex. quality standards for a product to be marketed
in the MS ofproduction - they.do not render it
more difficuf®for an exporter t6 penetrate markets
in other MSs

Case C-205/07 Gyst_),{echts - Market access?

4’
The case > Beldian rule on distance selling prohibit
suppliers from (i) requiring an advance or any payment
from c mers before expiry of the withdrawal period
and (ii) féquesting, before expiry of that period, the
number of the consumer’s payment card
Such grohibitions equally apply to internal and cross-
bordetsales (Belgian supplier/foreign consumers)

Court’s Iin = even if such prohibitions are applicable
to all tratlers active in the national territory, their
actual effe nonetheless greater on goods
leaving the market of the exporting MS than on the
marketing of gdods in thﬁ,domestic market of that MS >
they breach Art 35 TFEU
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A greater'impact on export trade than
domestic trade? > Material discrimination or

obstacle to “it from the market”?

The hibitions under Belgian law deprive the
tradefrs concerned of an efficient tool with which

to guard against the risk of non-payment
Thelkadverse consequences are generally more

significant in cross-border sales made directly to
consumers (in particular, in sales made by
meangfof the internet)

> Why? > because of the obstacles to bringing

any legal prgceedings in another MS against
consumers Who defalt, especially when the

sales involve relatively small sums

\.4) TRE MARKET ACCESS APPROACH
IN THE FIELD OF PERSONS
*\

w«

w
s
F Y

8] Freecﬁm to provide cross-border services
under Art 56 TFEU

o Analogies with restrictions on exports (Art 35)

a Analogies with the case-law on ‘selling
arrangements’ (Art 34)

CASE%-384/93 ALPINE INVESTMENTS

p 14
-

w«
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The Alpine Investment§ case

J’

a Netherlands faw > prohibits financial services
providers established in the Netherlands from
makin*unsolicited telephone calls to potential clients
established in other MSs in order to offer their
services (‘cold calling”)

o Doegysuch a ban constitute a restriction on freedom
to provide services within the meaning of Art 567

o It is worth noticing that

a) the p‘hibition on cold calling is a condition for
lawfully carrying on the business concerned in the
Netherlandif

b) no similar f@8§uirements are provided for by the law
of the different MS where potential clients reside

It must-be'borne inymind that
b1
i. The cold calling prohibition is laid down by
the of the Home State but it also applies
to services offered to potential clients that

reside in other MSs
9'$striction on exporting services (cf. case-
law on Art 35 TFEU)?

Such& prohibition affects only the way in
which the services are offered
= does it gmnountto a non=discriminatory
selling arrangemen‘ﬁ? Does, then, Keck apply?

(A) Do/differences between national laws matter?

Dutch provide’r‘s’ who offer their services in another
MS are subject to the prohibition on cold calling,
while providers from the MS where clients reside are
not subj&ct to the same prohibition >

1) Does the Dutch rule hinder the freedom to provide
serev&es solely because other MSs apply less strict

rulé8kto providers of similar services established in
their territory?
- ECJ answers that it does not

2) Does Dutch rule constitute a restriction
because it is likely to distort competition in the
foreign) market, due to the fact that different
requirementsrapply to,providers operating therein?
- ECJ does not addreSs this issue
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(B) Analogies with the case-law on
restrictionson exports (Art 35 TFEU)?
i

B./1) The prohibition on cold calling is imposed

by th me State (where the services provider

is established) and not by the Host State (where

the service should be provided)

5 it'dpes not matter

> Art 56 TFEU covers not only restrictions laid
down by the State of destination but also
thosMaid down by the State of origin
an undertaking may rely on the right to freely
provide services against its country of origin iif
the services*are prﬁ}gded forperson
established in anot

B.2) The prohibition on,cold calling
> is generallygpplicabl€ and non-discriminatory

> neither its o’Bject nor its effect is to put the
national market at an advantage over providers
of seI*rces from other MSs

Some, parties argued - the national rule falls
outsv‘ Art 56 (cf. Groenveld case)

The Court held > it can constitute a restriction on
the frem to provide cross-border services - it
“derlves the oerators concerned of a rapid

contactin ients in other MSs” (cf.
DocMorris, Gysbrechts and Ker-Optika cases)

C) Analogies with the case-law on sellin

arrangements under Keck?

F

Some parties argued = The prohibition on cold
calling cts only the way in which the services are
offered ahd is not discriminatory either in law or in
fact - it.is analogous to the non-discriminatory
measyres governing selling arrangements which,

accor@ing to Keck, do not fall within Art. 34 - it falls

outside the scope of Art 56

The Co held (para. 38) - such a ban is imposed

by the Home MS and also affects offers to potential
clients in another MS - it directly affects access
to the marketiin services in the other MSs - it
isscapable of hindering #Atra-EU trade in services

01/10/2014

45



01/10/2014

Some’ critical remarks
=0ME cTlLal FTeMdrks

« In the Court"g“’view, the prohibition on cold calling
(restriction) is not analogous to the rules on selling
arrangﬁmnts (no restriction)

« But is the Alpine Investments’ rationale different
from that underlying the Keck line of cases?

- The, grohibition on cold calling constitute a
restrietion on free movement since - it deprives
the services provider of a rapid and direct
technique for marketing in other MSs > so that it
directlyfaffects access to the market in services in
the other MSs

- In both caseg,, non-discriminatory rules are caught
by fundamerttal freedoms where they substantially
hinder access to/exit ffem the market

u'ﬁ'ee movement of workers

¥ ASE C-415/93 BOSMAN

p 14
-

w«

The Bosman case &

4’
Sporting asSbciations such as URBSFA, FIFA or
UEFA set out rules which determine the terms
on whigh professional sportsmen can engage in
gainfullemployment
Rules laid down by sporting associations > a
profgssional footballer who is a national of one
MS ‘may not, on the expiry of his contract with
a club, be employed by a club of another MS
unlessgthe latter club has paid to the former a
transfér, training or development fee

Do the transfer rules form an obstacle to

freedom of-‘o‘novem%nt for workers prohibited
by Art 45 TFEU?
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(1) Preliminary remarks

o TFEU provisio‘ﬁé on freedom of movement for persons
- are intended to facilitate the pursuit by EU citizens
of occupational activities of all kinds throughout the
EU > clude measures which might place EU
citizens at a disadvantage when they wish to pursue
an economic activity in the territory of another MS

o EU G*zens directly derive from the TFEU the right (i)
to leave their country of origin (ii) to enter the
territory of another MS and (iii) reside there in order
to pursue an economic activity = Provisions which
rec/ur deter a national of a MS from leaving his
country of origin in order to exercise his right to
freedom of movement constitute an obstacle to that

freedom eve‘ they ggz witheut regard to the
nationality of the workeks concerned

2) The transfer rules.are an obstacle to free
movement even if théy do not discriminate
F

a The transfer rules apply also to transfers of
pIayer*between clubs belonging to different
national associations within the same MS
Similar rules govern transfers between clubs
belc*ging to the same national association
However, those rules are likely to restrict the
freedom of movement of players who wish to
pursueggtheir activity in another MS
> by preventing or deterring them from leavin
the clubs to which they belong even after the

expiry of their contracts of employment with
those clubs %

3) Analogies with the rules on sellin

arrangements for goods under Keck?

F

Some parties argued - The transfer rules are
compaskable to the rules on selling arrangements
for goods = by analogy with Keck rulings, they
should fall outside the ambit of Art. 34

Folloﬁn its AG Lenz, the Court said that they are
not comparable >

even if ghe transfer rules apply without distinction
to internal transfers (within a MS) and to cross-
border transfers.(to another MS) > such rules
directly affec/aers’access to the employment
market in other-MSs ythey are capable of

impeding freedom of movement for workers
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The Court'’s reasoni

J’
5 The new cIuB‘must pay the transfer fee to the
player’s former club, under pain of penalties
(inclu*mg its struck off for debt)

> Such a duty effectively prevents the new club (in
France) from signing up a player from a club in
another MS (Belgium)

> If a new club in another MS is prevented from
employjing him > the player is prevented or
deterred from leaving his former club after the
expiry of the employment contract

5 the transferfules dir ctly affect players” access
to the employment rket in other MSs

Some’ critical remars

J’

a According t0 the Keck line of cases, non-
discriminatory selling arrangements are
obstaﬁas to free movement if they have an
unequal impact on market access of imports (or
market exit of exports) when compared with
dorMestic products > the impact on cross-border
marketing of goods is greater than that on
domestic marketing

a By contrast, in Bosman, there is no disparate
impact on access to the employment market >
does the ngkion of “direct restrictive effect on
market access” collapse into economic freedom?

What is the'Bosman/s rationale?
Whalls ing bosmagesegHoNa e

i J’ » B o
aNational rulestat issue in Bosman -> equal impact
on access to the employment market

>the sfer rules render less attractive for clubs
to sigh*up players from other clubs - the transfer
fee due reduces the profitability of the transfer

-)ye%gimilar rules apply to internal and cross-
borffer transfers > the dissuasive effect is not
greater in case of transfers of players to a club in
another MS

nDoes t%dissuasive effect occur simply because
those rules reduce the profitability of the transfer?
= If so, the notion of “direct restrictive effect on
market access%in Bosman appears to collapse into
economic freedom =
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2 Freedom of establishment

CASEYC-442/02 CAIXABANK FRANCE

X
“

The CaixaBank Frane case

a French law ‘-g"banks are prohibited from paying
remuneration on sight accounts opened by
reside@fs of France
CaixaBanque France is a company governed by
French law with its seat in France. It is a
subgidiary of Caixa Holding, a company governed
by $panish law with its seat in Spain
CaixaBanque marketed in France a sight account
remungrated at the rate of 2% per annum >
Fren uthorities prohibited it from concluding
new contracts and ordered to rescind the clauses
in existing contracts
Doees the French rulegeonstitute an obstacle to
freedom of establishment under Art 49?

w
s
F Y

a) Bro%er v. narrower reading of the ECJ]
case-law

b) Thigrassessment criteria - discrimination
and market access

X
THE AG TIZZANO OPINION

p 14
o b

w«
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(1) Thorough analis of the previous case-
law on freednovement of persons

o It has;evolved from a ‘discrimination” approach
(nati*al treatment) into a ‘restriction’
approach (dissuasive effect) > all measures
which prohibit, impede or render less attractive
the®exercise of the freedom of movement
constitute restrictions on such freedom

asYet, *s not without ambiguity > it lends itself
to different and even conflicting interpretations

a) a broader concept of restriction

by A narrowér conceptyof restriction

a) The broader conet of restriction

e
a Any nationalﬂmeasure that reduces the profit
margin on a particular economic activity >
adversely affect the economic attractiveness of
pursuing such an activity - makes it less
attrgetive, even indirectly, to exercise the
freedom of movement > constitute a restriction

a Conseguence = in the absence of harmonisation,
the hat enforces the most severe legislation
on the pursuit of a given economic activity
automaticallfi creates an impediment to free
movement of person‘?from other MSs

AG Tizzano’s arumfznts against that reading

i It contradicﬁ' the system of powers set out b
TFEU provisions on free movement
a)genegal powers to regulate economic activities are
left t6"MSs (but obstacles to free movement
resulting therefrom are prohibited)
b)o defined powers to harmonise national laws
are“conferred on EU legislature

i. It would permit economic operators to abuse free
movegent principles = in order to. oppose any
natio rule that, solely because it regulated the
conditions for pursuing an economic activity,

could = nanwew profit margin.> reduce the
attractivenéss of puksuing that activity
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Abuse of right > the purpose of free
movement pgjnciple

o Maintaining that there is a restriction whenever
a natBnal measure is likely to narrow profit
margin = the purpose of free movementis >
toc_ﬁtablish a market in which rules are
proftibited as a matter of principle, except for
those necessary and proportionate to meeting
impeﬁ_tive requirements in the publicinterest
By contrast, in the AG’s view, free movement
aims at > g;eating an internal market in which
conditions-are similar to those of a single
market and where o%)erators can move freely

b) The narrower cocet of restriction

4’
a Assessment®riteria proposed by AG Tizzano

i) 'Where the principle of nhon-discrimination is
resp*ted = the conditions for taking-up and
purstiit of an economic activity are equal both

in law and in fact > a national measure does
ngg]amper the freedom of movement of

pefSons
ii)Unless such a measure directly affects

mart access
a Such an approach makes it possible to reconcile

the objective of merging national markets into a
single markegt with the continuation of MSs’
general power-to reg@late economic activities

Reconciling Keck 'th case-law on free
movementdef persons

a The @ck’s rationale lies in the dual criterion
->-access to the market and discrimination
- see Keck's para. 17 proviso

a] THgKeck line of cases in the field of goods
establishes a test of the same tenor as that
subsgquently applied with regard to
freedom of movement of persons > Cases
Alpine Invggtments and C-190/98 Graf

=
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(I1) Assessment of ghe disputed French rule

J’

The prohibitior’bn remunerating ‘Sight’ accounts

a is not intended to regulate access to banking
activit*s (which is subject, under EU directives, to
the granting of authorisation by the competent
national authority), but merely affect a method of
eng‘ging in banking activities

o does not discriminate in law against foreign banks

Does such a prohibition

a) place#ench subsidiaries of foreign banks in a less
favourable de facto position than banks originally
established ip, France (substantial discrimination) or

b)-because of if!‘effects,girectly affect access to the
banking market in France?

It is'for the national court to ascertain whether the
French rules ﬂ'ther aré’ubstantially discriminatory
or directly impede the access to the French market

In this regard, it must be borne in mind that

1 To fin*\ce its banking activities, a bank needs to
raise-capital
a). ither by taking deposits from the public

b) OF by the interbank market

2) Solution b) entails higher costs than a)

3) Unlik*ubsidiaries of foreign banks, credit
institutions traditionally established in France
have a Iargq'branch network > they enjoy an
advantageot’s positigkn in the"market for the
public’s deposit

Access by/subsidiaries of foreign banks to
the French panking®market:

The taking”of deposits from the public is the
less costly means for banks to finance their
activififes > effective competition in the
market for the public’s deposit > effective
means of acquiring customers

Do8&S the prohibition on remunerating ‘sight
accounts deprive subsidiaries of foreign
banksgof the only effective means of
acquiring customers in France or are other
forms of deposit that can be freely

1\ ~ 3 .
remuneratad easﬂyﬁavallable in France?

7
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aIfthereare not effective means of acquiring
clients othegthan reéfmuneration of sight
accounts . "*

- the subsidiaries of foreign banks are
preinted from competing effectively in the
market for the public’s deposit with banks
tr*ditionally established in France

- the French rules at issue are

. #ely to place the subsidiaries of foreign
anks in a less favourable de facto
situatie{n than their domestic competitors
i-=also |idble to impede directly access by
them to the French banking market

There is an obstacle to freedom of establishment
w

4’
All measures which prohibit, impede or render
less attractive the exercise of the freedom of

estashment must be regarded as restrictions

on such freedom

A hibition on the remuneration of sight
accounts constitutes, for companies from MSs
other than France, a serious obstacle to the
urs' of their activities via a subsidiary in
France, affecting their access to the
market e‘ift is to be regarded as a restriction
within the‘meaning*of Art 49 TFEU > Why?
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Court’s reasoning in. terms of market access

4’

If one considé&ts that

1 (unlike subsidiaries of foreign banks) credit
instit*ions traditionally established in France
have an extensive network of branches >
the latter have greater opportunities than
thefformer for raising capital from the public
- different situations in fact?

2).competing by means of the rate of
rem ration paid on sight accounts
constitutes for subsidiaries of foreign banks
one of the ypost effective methods for

entering th€ market.of a MS

It follows that a prohibition on the remuneration of
sight accounts...
i

> deprives subsidiaries of foreign banks of the
ossibility of competing more effectively — by

paying remuneration on sights accounts - with
credit institutions traditionally established in
Frange (Host MS)

> hinders those subsidiaries in their activity of
raising capital from the public > the existence of
other ms of account with remunerated
deposits cannot remedy such an hindrance

> makes moredifficult access.to the French
banking maret by these subsidiaries »> unequal

impact on access to the market?

o Market access test
o Freedom of establishment
o Fréeédom to provide cross-border services

CASE¥FC-518/06 COMMISSION V ITALY
(MOTOR INSURANCE)
’\

w«
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o EU secondary law = third-party liability
motor insygance is‘€ompulsory
F Y

E] Italia law > obligation to contract imposed
on alMinsurance undertakings operating on

Italian territory, including those which have
thejr-head office in another MS > they must
ac@€pt the proposals regarding third-party
liability motor insurance submitted to them
by anl potential customer

a Court’s ruling - Italian rules constitute a
restrictiongn both freedomyof establishment
and freedom to proVide services

Market access a rogch

J’

o In a sector like that of insurance, Italian rules affect
the relevant operators’ access to the market, in
partic where they subject insurance
undertékings not only to an obligation to cover any
risks which are proposed to them, but also to
requirements to moderate premium rates

=} The'ﬁ;ligation to contract, inasmuch as it involves
changes and costs for insurance undertakings,

>renders access to the Italian market less attractive
and

~if they obtain access to that market, reduces the
ability of thg undertakings from other MSs to
compete eff@ttively, from the"outset, against
undertakings traditiofally established there

Keck angfree movement of persons

I3
F Y

The ,EC] does not rule that the
ra%nale behind the Keck
judgment do not apply to the
fféedom to provide cross-border
services under Art. 56 TFEU, but
onf¥ that applying the same
rationale  to different situations
results¥h different solutions.
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What i§’the Keck’s rationale?

In order to determine whether rules on selling
arrangements of goods or requirements

relating to the exercise of a services activit
could: cause a barrier to inter-state trade on
goods and services, an Access to the Market
test applies.

Tho provisions fall within the scope of EC
freedoms where:

@ they prevent access by products from other MS$
to market of the MS of importation or impede
such’ access more than they impede access by
domestic products (Keck, para. 17);

@y they  direatly- affect accesswito the market in
services i the otI@r MS (Alpine Investments,
para. 38).

b 4
4’
i

(VI) CONCLUDING REMARKS:

ASSESSMENT OF THE
& CURRENT LAW

Two possible readings of the case-law
reflegted in contrasting normative
assessments of what free movement
rules ought to cover

ﬁ\

w«

/ Conkclusion

According to the case-law, a
restriction to the freedom to
provide services under Art. 56
TEEU can stem from the
application of indistinctly
applicable measures when
eithler a Double Burden Test
or an Access to the Market
test is.s,satisLe E

01/10/2014

56



01/10/2014

Dgyble Burden test

=/ Grossly speaking, it applies to Product-related
rul as regards Art. 34 TFEU, and to
re rements relating to the access to a
services activity (para. 15 of Keck).
Goods, services and provider already comply with
tk&re ulation of the MS of origin, i.e. the home
State (para. 12 of S&dger).
Application of functionally equivalent rules of the
Eost State results in a double burden, then in a

arcier.
Indirect discrimination: double burden for the
foreign services, whereas a single burden for the
national? 4
=

Dquble Burden test

1) it only deals with the indistinctly
apphlcable measures of the HOST
State;

2Xit entails the application of the
“mutual recognition”: the law of the
cogﬁtry of origin must be taken into
account.

p 14
-

w«

Access to the Market test

1) grossly speaking, it applies to Selling
Arements (para. 16 of Keck), as
regards Art. 34 TFEU, and to
requirements relating to the exercise
ofya services activity (A/pine

Investments);

2) it deals with the indistinctly applicable
medgures of both the host State and the
home State (Alpine Investments);

3) “mutual recognition” has no role to
play: the'?neasurqris considered per se.
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In-search of griteria for defining
the naturehof «obstacle» to- intra-EU trade

Fixed points:

1y Restriction on free movement doubtless arise
from-discriminatory measures against
pr*ducts (goods, services) and economic
operators from other MSs

2) But also non-discriminatory measures can
hindgk free movement

3) However, a rule in a MS cannot be deemed to
be a restriction on free movement solely
because Other MSs apply 'less strict rules

Further reading

4’

C. BARNARD, The Substantive Law of the
EU, Oxford University Press, 3™ ed., 2010
P. IG, G. DE BURCA, EU Law. Text,
Cases and Materials, Oxford University
Press, 5th ed., 2011
JJSNELL, The Notion of Market Access: A

cept or a Slogan?, in (2010) CMLRev,
437 ff.
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