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Case C42/17

Criminal proceedings
against
M.A.S.,

M.B.

(Request for a preliminary ruling from the Cortesttinizionale (Constitutional Court, Italy))

(Reference for a preliminary ruling — Protectiorntlo¢ financial interests of the European Union —
Article 325 TFEU — Criminal proceedings concernuggue added tax (VAT) offences — Potential
effect on the financial interests of the Europeaod — National legislation providing for absolute
limitation periods capable of entailing the impyruoff the offences — Judgment of 8 September 2015,
Taricco and Others (@05/14, EU:C:2015:555) — Principles of equivalened affectiveness —
Unacceptability of the legislation at issue — Oltiga of the national court to disapply that legisia
where it would prevent the imposition of effectamed dissuasive penalties ‘in a significant number o
cases of serious fraud’ affecting the financiagiasts of the Union — Immediate application of that
obligation to pending proceedings in applicationta principle tempus regit actum — Compatibility
with the principle that offences and penalties nogstlefined by law — Scope and rank of that prilecip
in the legal order of the Member State concernedelusion of the limitation rules in the scope dditth
principle — Substantive nature of those rules —deti4(2) TEU — Respect for the national identity
of the Member States concerned — Charter of FundeahRights of the European Union —
Articles 49 and 53)

l. Introduction

1. In the context of the present referenme & preliminary ruling, the Corte costituzionale
(Constitutional Court, Italy) asks the Court abthé extent to which the national courts are requice
fulfil the obligation, identified by the Court inhé judgment of 8 September 2015, Taricco and
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Others, B) to disapply, in pending criminal proceedings, thdes in the last subparagraph of
Article 160 and the second subparagraph of Artiéig of the codice penale (‘the Penal Code’).

2. In that judgment, and following the judgmh of 26 February 2013, Akerberg Franss@h tife
Court asserted that fraud in relation to value ddtéx (VAT) is liable to constitute serious fraud
affecting the financial interests of the Europeanadd.

3. The Court observed that the provisiorg d@awn in the Penal Code, by introducing, in adr,

in the event of interruption of the limitation padi the rule that the limitation period may in rase be
extended by more than a quarter of its initial tiorga have the effect, given the complexity and
duration of the criminal proceedings initiated @spect of serious fraud in relation to VAT, d# facto
impunity for such fraud, as those offences are liystime-barred before the criminal penalty laidwo

by law can be imposed by a judicial decision whids become final. The Court held that such a
situation has an adverse effect on the fulfilmedrlember States’ obligations under Article 325(hfla
(2) TFEU.

4. In order to ensure the effectivenessheffight against fraud affecting the financial netsts of
the Union, the Court therefore asked the natioaatts, if need be, to disapply those provisions.

5. In the context of the present referenme & preliminary ruling, the Corte costituzionale
(Constitutional Court) maintains that such an ddtiign is capable of infringing an overriding priple

of its Constitutional order, the principle that exftes and penalties must be defined by law (nullum
crimen, nulla poena sine lege), laid down in Agi@b(2) of the Costituzione (Constitution, ‘thelita
Constitution’), and thus of affecting the consiuagl identity of the Italian Republic.

6. The Corte costituzionale (Constitutiol@urt) states that the principle that offences and
punishments must be defined by law, as interprietdioe Italian legal order, guarantees a higheelle?
protection than that resulting from the interpretatof Article 49 of the Charter of Fundamental Rig

of the European Union4) in so far as it extends to the determination o timitation periods
applicable to the offence and therefore precludes national courts from applying to pending
proceedings a longer limitation period than thatigsaged at the time when the offence was committed
(the principle that a more severe criminal law mggtbe retroactive).

7. However, the Corte costituzionale (Cdostinal Court) states that the obligation idemetifiby

the Court in the judgment ifaricco and Othersequires the Italian criminal courts to apply téeaces
committed before the publication of that judgmemt,8 September 2015, which are not yet time-barred,
limitation periods which are longer than thoseiatly envisaged on the date on which those offences
were committed. It observes, moreover, that théigation has no precise legal basis and, furtheemor
is based on criteria which it deems vague. Thaigabbn therefore confers on the national courts a
discretion which may entail a risk of arbitrarinemsd which, moreover, exceeds the limit of their
judicial function.

8. In so far as the Italian Constitution gudees a higher level of protection of fundamenggilts
than that recognised in EU law, the Corte costitnaie (Constitutional Court) maintains that
Article 4(2) TEU and Article 53 of the Charter tetore allow the national courts to refuse to fulfié
obligation identified by the Court in the judgmeémfTaricco and Others

9. By the three questions which it has rei@rfor a preliminary ruling, the Corte costituzids
(Constitutional Court) therefore asks the Court tlvbe Article 325 TFEU, as interpreted by the Court
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in the judgment iMaricco and Othersrequires the national courts to disapply thegde limitation at
issue even if (i) those rules come, in the legdeoof the Member State concerned, within the jgplec
that offences and penalties must be defined bydad; as such, within substantive criminal law; (ii)
whether such an obligation lacks a sufficientlygmse legal basis; and, last, (iii) whether thaigsddion

is contrary to the overriding principles of thelila constitutional order or to the inalienablehtig) of
the individual as recognised by the Italian Constin.

10. In its order for reference, the Corte itosionale (Constitutional Court) not only subniit®se
questions for a preliminary ruling to the Courtt biso advises the Court on the answer that shoeild
given in order to avoid initiating what is known the ‘counter-limits’ procedureb) In that regard, the
order for reference reminds me of the question #orpreliminary ruling submitted by the
Bundesverfassungsgericht (Federal ConstitutionalrCdermany) in the case that gave rise to the
judgment of 16 June 2015, Gauweiler and Othé&)sThe Corte costituzionale (Constitutional Court)
states, in effect, in very clear terms, that if @eurt should maintain its interpretation of Aréc325
TFEU in the same terms as those employed in thgmpadit inTaricco and Othersit might then declare
the national law ratifying and implementing the ame of Lisbon — in so far as it ratifies and
implements Article 325 TFEU — contrary to the owdimg principles of the Italian Republic’s
constitutional order, thus releasing the natiomaircfrom their obligation to comply with the judegmt

in Taricco and Others

11. In this Opinion, | shall set out the raasavhy there is no question of undermining the very
principle identified by the Court in that judgmemiamely the principle that the national court is

required, if need be, to disapply the rules comrtdim the final subparagraph of Article 160 and the
second subparagraph of Article 161 of the Penaledndorder to ensure an effective and dissuasive
penalty in respect of fraud affecting the finanamérests of the Union.

12. First, | shall explain that the overlytragive interpretation of the concept of interrigpt of the
limitation period and of the acts that interrupthiait results from the provisions in question, whead
together, in that it deprives the prosecution atities and the judicial authorities of a reasondioiee to
complete the proceedings initiated against VAT dras manifestly incompatible with the requirement
of a penalty in respect of acts affecting the fmahinterests of the Union, nor does it have the
necessary dissuasive effect to prevent the comomissi further offences, and it thus infringes the
substantive aspect and also what | might descslibea’procedural’ aspect of Article 325 TFEU.

13. In that regard, | shall explain that, m@vregard to the wording of Article 49 of the Clearand

to the case-law established by the European CduHuman Rights concerning the scope of the
principle that offences and penalties must be eédfiny law, enshrined in Article 7 of the European
Convention for the Protection of Human Rights anthdamental Freedoms, signed in Rome on
4 November 1950,7) there is nothing to prevent the national couftewfulfilling its obligations under
EU law, from disapplying the provisions laid dowm the last subparagraph of Article 160 and the
second subparagraph of Article 161 of the PenakGodhe proceedings pending before it.

14. In order to do so | shall clarify the eriti on the basis of which the national court iarizbby
such an obligation. Like the Corte costituzion&ergstitutional Court), which is in agreement witle m
on this point, | consider that, in order to ensdihe necessary foreseeability, both in criminal
proceedings and in substantive criminal law, thengeof the judgment ifaricco and Othersnust be
clarified. In that regard, in place of the findinggde in that judgment, | shall propose a critebased
solely on the nature of the offence.
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15. | shall set out, last, the reasons whgynview the construction of an area of freedomuséc
and justices requires that the prevention of o#snaffecting the financial interests of the Unian b
accompanied nowadays by a harmonisation of thes rake limitation periods in the Union and, in
particular, of the rules governing the interruptaimitation periods.

16. Second, and along the lines of the priasipdentified by the Court in the judgment of
26 February 2013, Melloni8) | shall explain that Article 53 of the Charteredonot in my view allow
the judicial authorities of a Member State to refts fulfil the obligation identified by the Court the
judgment inTaricco and Other®n the ground that that obligation does not meethigher standard of
protection of fundamental rights guaranteed byGbastitution of that State.

17. Third, and last, | shall set out the reasewhy the immediate application of a longer limaa
period that would result from the performance @ttbbligation is not in my view of such a kind as t
affect the national identity of the Italian Repuwldind thus to infringe Article 4(2) TEU.

Il. Legal context
A. EUlaw
1. The EU Treaty

18. Article 4(2) TEU provides that the Uniato respect the national identities of the Member
States, inherent in their fundamental structuresifipal and constitutional. Under paragraph 3 luditt
article, the Union and the Member States are, limfutual respect, to assist each other in carrging
tasks which flow from the Treaties. The Member &aare thus to take any appropriate measure,
general or particular, to ensure fulfilment of tiaigations arising out of the Treaties or resgjtfrom

the acts of the institutions of the Union.

19. Pursuant to Article 325 TFEU, the Uniord dhe Member States are to combat ‘fraud and any
other illegal activities affecting the financialtémests of the Union’ and to afford ‘effective pration’
to those interests.

2. The Charter
20. The second paragraph of Article 47 ofGharter provides:

‘Everyone is entitled to a fair and public heariwghin a reasonable time by an independent and
impartial tribunal previously established by law: ...

21. Article 49 of the Charter, entitled ‘Priples of legality and proportionality of criminaffences
and penalties, provides in paragraph 1:

‘No one shall be held guilty of any criminal offenon account of any act or omission which did not
constitute a criminal offence under national lawrnternational law at the time when it was comnaitte
Nor shall a heavier penalty be imposed than thetloaewas applicable at the time the criminal ofen
was committed. If, subsequent to the commissioa ofiminal offence, the law provides for a lighter
penalty, that penalty shall be applicable.

22.  According to Article 52(3) of the Charter:

In so far as this Charter contains rights whichregpond to rights guaranteed by the [ECHR], the
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meaning and scope of those rights shall be the sanrtbose laid down by the said Convention. This
provision shall not prevent Union law providing ra@xtensive protection.’
23.  Article 53 of the Charter states:

‘Nothing in this Charter shall be interpreted astmieting or adversely affecting human rights and
fundamental freedoms as recognised, in their reisgeedields of application, by Union law and

international law and by international agreemeatwhich the Union or all the Member States areypart
including the [ECHR] and by the Member States’ ¢ibuisons.’

[talian law
The Italian Constitution

24. The second paragraph of Article 25 ofltaBan Constitution provides that ‘no person may b
punished except under a law already in force befweffence was committed’.

The provisions of the Penal Code relating to thatktion periods for offences

25. Limitation is one of the grounds on whaiminal offences may be extinguished (Book I, &itl
VI, Chapter | of the Penal Code). Its regulationswagnificantly altered by the Legge No 251, 5
dicembre 2005 (Law No 251 of 5 December 2008). (

26. In accordance with Article 157(1) of thenBl Code, an offence is to be time-barred after a
period equivalent to the duration of the maximumadg provided for by law has elapsed, provided
that that period is not less than six years forevsarious offences and four years for minor offence

27.  Article 158 of the Penal Code sets thdiatapoint of the limitation period as follows:

‘Time shall start to run, where an offence has bemmmitted, from the day on which it was committed;
in the case of an attempted offence, from the adawlich the offender’s activity ceased; in the cake
a continuous offence, from the day on which thermde ceased to be continuous.

28. In the words of Article 159 of that Code, the rules concerning the suspension of thedimit
period:

‘The limitation period shall be suspended in abeswhere the suspension of the proceedings, of the
trial or of the period prescribed for pre-trial eletion is provided for by a special legislative \pston,
and also in the following cases:

where leave is granted to initiate procegst
where the case is transferred to anotbertc

where the proceedings or the trial is susled because the parties or the lawyers are uttaateend,

or upon application by the accused or his lawyer ...
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Time shall begin to run anew from the day on whiahreason for its suspension ceases to exist.

29.  Article 160 of the Penal Code, which gogenterruption of the limitation period, provides:
‘The limitation period shall be interrupted by tlnelgment or order convicting the accused.

An order applying personal interim measures ... amdraer fixing the preliminary hearing ... shall
also interrupt the limitation period.

Where the limitation period is interrupted, it dhstiart to run anew from the day of the interruptio
Where there is more than one interruption, thetétron period shall start to run from the last such
interruption; however, the periods laid down iniglg 157 may not, in any circumstances, be extended
beyond the periods referred to in the second salgpaph of Article 161 [of the Penal Code], except i
respect of the offences referred to in Article 3)(&8nd (3c) of the [codice di procedura penale &afd
Criminal Procedure)].’

30. In the words of Article 161 of the Penabd@, concerning the effects of suspension and
interruption:

‘The suspension and interruption of the limitatjperiod shall take effect for all those who comnditte
the offence.

With the exception of the prosecution of offencesviled for in Article 51(3a) and (3c) of the Coale
Criminal Procedure, an interruption of the limitatiperiod can in no circumstances lead to an iserea
of that period by more than one quarter of the maxn prescribed period ...".

[ll. The facts

A.

The judgment in Taricco and Others

31. The request for a preliminary ruling sutbed by the Tribunale di Cuneo (District Court, @on
Italy) concerned the interpretation of Articles 1AD7 and 119 TFEU and Article 158 of Directive
2006/112/EC 10) in the light of the national rules on limitatigueriods for criminal offences, such as
that laid down in the last subparagraph of Artitd® and the second subparagraph of Article 16heof t
Penal Code.

32. That request was submitted in the cortéxtiminal proceedings brought against a number of
individuals accused of having formed an organisedrespiracy in order to commit various offences in
relation to VAT.

33. In that judgment, which was delivered o8eptember 2015, the Court ruled that a natioral ru
such as that at issue, which provided, at the naatéme in the main proceedings, that the intetiap

of criminal proceedings concerning serious frauddlation to VAT has the effect of extending the
limitation period by only a quarter of its initiduration, is liable to have an adverse effect dfirfient

of the Member States’ obligations under Article @5%nd (2) TFEU if that national rule prevents the
imposition of effective and dissuasive penaltiesairsignificant number of cases of serious fraud
affecting the financial interests of the Unionpoovides for longer limitation periods in respettases

of fraud affecting the financial interests of theedber State concerned than in respect of those
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affecting the financial interests of the Union.

34. In fact, the Court found that the prouwsa@t issue, by introducing, in the event of intption of

the limitation period, the rule that the limitatiperiod may in no case be extended by more than one
quarter of its initial duration, have the effeciven the complexity and duration of the criminal
proceedings leading to the adoption of a final judgt, of neutralising the temporal effect of anrgve
interrupting the limitation period. The Court obgsat that, for that reason, in a considerable nurober
cases the commission of serious fraud escapesnalipmiinishment.

35.  The Court therefore considered that, deoto ensure that Article 325(1) and (2) TFEUiiseg
full effect, the national court is required, if melee, to disapply the provisions of national law #ffect
of which would be to prevent the Member State caome@ from fulfilling its obligations under that
provision.

The questions of constitutionality addressed to th€orte costituzionale (Constitutional Court) by

the Corte suprema di cassazione (Court of Cassatipttaly) and by the Corte d’appello di Milano

(Court of Appeal, Milan, Italy)

36. The Corte suprema di cassazione (Couttaskation) and the Corte d’appello di Milano (Court
of Appeal, Milan), before which proceedings conaggrserious fraud in relation to VAT were pending,
considered that the non-application of the laspaudgraph of Article 160 and the second subparagrap
of Article 161 of the Penal Code to situations ety the publication of the judgment Taricco and
Otherswould entail the retroactive imposition of a hamshegime of dealing with offences, which
would be incompatible with the principle enshrinedArticle 25(2) of the Italian Constitution that
offences and penalties must be defined by law.

37. They therefore addressed to the Corteitapstale (Constitutional Court) a question of
constitutionality referring to Article 2 of the Lgg No 130, 2 agosto 2008 (Law No 130/2008 of
2 August 2008),11) in that it authorises the ratification of the dtg of Lisbon and the implementation,
in particular, of Article 325(1) and (2) TFEU, dmetbasis of which the Court identified the obligatin
question. 12

IV. The order for reference

A.
defined by law

The scope and rank in the Italian legal order of tle principle that offences and penalties must be

38. In its order for reference, the Corte itozgionale (Constitutional Court) emphasises, i@ finst
place, that in the Italian legal order the prineiphat offences and penalties must be defined Wy la
precludes the national courts from disapplying pihevisions laid down in the last subparagraph of
Article 160 and the second subparagraph of Artiég of the Penal Code to pending proceedings.

39. In fact, the Corte costituzionale (Consitttnal Court) points out that, unlike other leggbtems
in which the rules on limitation in criminal matseare characterised as procedural rulg8) (h the
Italian legal order those rules are substantives;ulorming an integral part of the principle thfiences
and penalties must be defined by law, and they aaimerefore be applied retroactively to the dediimn
of the accused.

40. The Corte costituzionale (Constitutionadu@) observes that Article 25(2) of the Italian
Constitution therefore confers on the principlettbiences and penalties must be defined by law a
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wider scope than that recognised by the sourc&tJdaw, since it is not limited solely to the defion

of the offence and the applicable penalties, btereds to all material aspects relating to the pgraadd,

in particular, to the determination of the limitatirules applicable to the offence. In accordanite w
that principle, the penalty incurred and the limi@a period must therefore be defined in clearcize
and binding terms in a law that is in force at tinee when the offence is committed. According te th
referring court, observance of that principle nthsis allow anyone to know the criminal consequences
of his conduct and preclude any arbitrariness énajpplication of the law.

41. In the context of the main proceedings,@orte costituzionale (Constitutional Court) mains
that the individuals concerned could not reasonégsee, on the basis of the legal framework acel

at the material time, that EU law, and in particiaticle 325 TFEU, would require the national cour
to disapply the last subparagraph of Article 160 #re second subparagraph of Article 161 of theaPen
Code, thus extending the applicable limitation @asi Consequently, the obligation identified by the
Court in the judgment iffaricco and Otherss contrary to the requirements referred to inicdet7 of
the ECHR.

42. The Corte costituzionale (Constitutionau@) emphasises, moreover, that the principle that
offences and penalties must be defined by law gmvtire inalienable rights of individuals and must b
regarded, in all its aspects, as an overridingcgpla of the Italian constitutional order, whicketefore
prevails over the conflicting rules of EU law.

43. As regards the classification of the latign rules in criminal matters, the Corte costidnale
(Constitutional Court) asserts that such clasgificais a matter not of EU law but of the constadngl
tradition of each of the Member States.

44, Since the Italian legal order confers ghbr standard of protection of fundamental rightant
that arising from the interpretation of Article 49 the Charter and Article 7 of the ECHR, the Corte
costituzionale (Constitutional Court) adds thatidlet 53 of the Charter therefore authorises thenat
courts to disapply the obligation laid down by @eurt in the judgment iflaricco and Others

45, The Corte costituzionale (Constitutionau@) thus distinguishes the present case froncase
that gave rise to the judgmentelloni, (14) in which the application of the constitutionabpisions
of the Kingdom of Spain had a direct impact onghenacy of EU law, and in particular on the scope o
Framework Decision 2009/299/JHALY) and put an end to the uniformity and unity of B in an
area based on mutual trust between Member States.

46. In the second place, the Corte costiti@mConstitutional Court) maintains that the oflign
identified by the Court in the judgment Tlaricco and Otherss based on criteria which are vague and
contrary to the principle of legal certainty, in $ar as the national court is unable to define
unequivocally the situations in which the fraudeafing the financial interests of the Union may be
characterised as ‘serious’ and the cases in wihiehapplication of the limitation rules at issue Haes
effect of conferring impunity in a ‘significant nurar of cases’. Such criteria therefore give risa to
significant risk of arbitrariness.

47. In the third place, the referring cournsiders that the rules laid down by the Court ia th
judgment inTaricco and Othersare incompatible with the principles governing theparation of
powers.

48. The referring court submits, in that relgahat limitation periods and the method wherdisyt
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are calculated must be defined by the nationaklatyire by means of precise provisions and thiat it
therefore not for the judicial authorities to dexidcase by case, on their content. The Corte
costituzionale (Constitutional Court) considerst tie principles laid down in the judgmentTaricco

and Othersdo not make it possible to fetter the discretibthe judicial authorities, which are therefore
free to disregard the legislative provisions atigse’hence they consider that those provisions itotest

an obstacle to combating the offence.

B. The constitutional identity of the Italian Republic

49. In its order for reference, the Corte itozgionale (Constitutional Court) maintains, lattat
Article 4(2) TEU allows the national court to digeed the obligation laid down by the Court in the
judgment inTaricco and Othersin so far as that obligation breaches an ovemgidirinciple of its
constitutional order and, consequently, is capaifleaffecting the national, and in particular the
constitutional, identity of the Italian Republic.

50. The referring court emphasises that EU dnd the Court’s interpretation thereof cannot be
regarded as requiring the Member State to abarftmo\erriding principles of its constitutional orde
which define its national identity. Thus, the extemu of a judgment of the Court is always dependent
on the compatibility of that judgment with the ctingional order of the Member State concerned,
which falls to be assessed by the national autbsriand, in Italy, by the Corte costituzionale
(Constitutional Court).

V.  The questions for a preliminary ruling

51. In the light of those considerations, @@rte costituzionale (Constitutional Court) decided
stay proceedings on the constitutionality of Adic2 of Law No 130 of 2 August 2008 on the
ratification and implementation of the Treaty ohon and to refer the following questions to thei€o
for a preliminary ruling:

‘(1) Is Article 325(1) and (2) of the Treaty the Functioning of the European Union to be piteted as
requiring the criminal court to disapply nationagislation on limitation periods which precludesai
significant number of cases, the punishment obseriraud affecting the financial interests of Engopean
Union, or which imposes shorter limitation periddsfraud affecting the financial interests of theropean
Union than for fraud affecting the financial intstg of the State, even where there is no suffiljigmecise
legal basis for such disapplication?

(2) Is Article 325(1) and (2) of the Treaty e Functioning of the European Union to be intetgd as
requiring the criminal court to disapply nationagislation on limitation periods which precludesai
significant number of cases, the punishment obsesrfraud affecting the financial interests of Eneopean
Union, or which imposes shorter limitation periddsfraud affecting the financial interests of theropean
Union than for fraud affecting the financial intstg of the State, even where, in the legal systetmeo
Member State concerned, limitation periods fornt pasubstantive criminal law and are subject ® th
principle of the legality of criminal proceedings?

(3) Isthe judgment [in Taricco and Othersbeinterpreted as requiring the criminal courdisapply
national legislation on limitation periods whictepludes, in a significant number of cases, theghument of
serious fraud affecting the financial interest$haf European Union, or which imposes shorter litinita
periods for fraud affecting the financial interestshe European Union than for fraud affecting financial
interests of the State, even where such disaplicat at variance with the overriding principldstoe
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constitution of the Member State concerned or Withinalienable rights of the individual confertadthe
Constitution of the Member State?’

VI.

Preliminary observations

52. | consider it appropriate, before addregshe questions submitted by the Corte costituaeon
(Constitutional Court), to make a number of pretiary observations concerning, first of all, the
context in which the judgment ifaricco and Othersvas delivered, and then the approach taken by the
parties and by the European Commission at thergpari

53. First, | would point out that the impacttioe limitation rules provided for in the Penald&oon

the effectiveness of the judicial proceedings, Wwhethey are brought because of a serious offenee o
minor offence against the person or whether théywighin the framework of economic and financial
crime, is not a novel issue. It has already beenstibject of numerous reports and recommendations
addressed to the Italian Republic in which criticizas directed, inter alia, at the rules and catouh
methods applicable to limitation and, in particuldre restrictive interpretation of the reasons for
interrupting the limitation period and the existeraf an absolute limitation period which can behresi
interrupted nor suspended.

54. The difficulties highlighted by the Coumtthe judgment infaricco and Othersas regards the
impact of the limitation rules laid down in the lasubparagraph of Article 160 and the second
subparagraph of Article 161 of the Penal Code enetifiectiveness of the prevention of VAT fraud are
not new.

55. At the national level, first of all, thedjicial authorities alerted the national legislatat a very
early stage that the limitation periods in force dot allow a final judicial decision to be obtaina the
majority of serious and complex corruption casgs) yhich led to the creation of a working group (ad
hoc committee) to study the existing possibilitdsa reform of the limitation rules, whose procews
were delivered on 23 April 2013L7)

56. At EU level, next, the European Commissievoted a special study in 2014 to the
consequences of the ltalian limitation rules foe tffective fight against corruptionl§) It thus
observed that ‘the issue of the statute of linotadi has been a constant serious concern [in thatiddie
State]’ and emphasised that ‘the prescription gedpplicable under Italian law, in combination with
lengthy court proceedings, the rules and calculatieethods applicable to [the] statute of limitapn
the lack of flexibility regarding the grounds fouspension and interruption and the existence of an
absolute time-bar that cannot be interrupted opeuded led and continue to lead to the dismissal of
considerable number of caseg9)

57. In line with the recommendations addredsethe Italian Republic by the Council on 9 July
2013, @0) the Commission then requested that Member Stateview the existing rules governing
limitation periods in such a way as to enhancdegal framework of the prevention of corruption.

58. At the level of the Council of Europe,présent, the European Court of Human Rights, in the
judgments inAlikaj and others v. Italy21) and Cestaro v. Italy (22) also held that the mechanism
governing limitation, as provided for in Article®2 to 161 of the Penal Code, is apt to have effects
contrary to those required by the protection offtimelamental rights of the ECHR, under their criahin
head, since that mechanism results in serious @#gegoing unpunished. It then deemed that legislati
framework inadequat&8) for preventing and punishing offences againstaihd acts of torture and ill-
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treatment.

59. Thus, in the judgment @estaro v. Italy (24) delivered only a few months before the judgment
in Taricco and Others, the Italian Republic wasnfibto have committed a violation of Article 3 okth
ECHR not only under its substantive head but alsdeu its procedural head; the European Court of
Human Rights pointed to the existence of a ‘stmaityproblem’, namely the ‘inadequacy’ of the
limitation rules laid down in the criminal code panish the acts of torture and to ensure a suffilyie
dissuasive effect.26) After observing that those limitation rules may practice prevent those
responsible from being tried and punished, in spitaall the effects expended by the prosecuting
authorities and the trial courts, the European €CofirHuman Rights held that the Italian criminal
legislation applied to offences of that type wasdequate’ in terms of the requirement to punigh th
offences in question and devoid of any dissuasffectecapable of preventing similar future offences
The European Court of Human Rights then invitedithigan Republic to introduce into its legal syste
legal mechanisms capable of imposing appropriatealpes on those responsible for those
infringements and of preventing them from beneditirom measures incompatible with its case-law, as
the manner in which the limitation rules are applreust be compatible with the requirements of the
ECHR. @6)

60. On a more political level at present, @auncil of Europe Group of States against Corruptio
(GRECO) has observed, moreover, in its Evaluatiepd®s of the First (June 2008), Second (October
2008) and Third (October 2011) Evaluation Roundstlon Italian Republic,47) that although the
length of the statute of limitations on paper does significantly deviate from that in other GRECO
Member States, the way in which the limitation pdris calculated and the role that other factoay pl

in the investigation of corruption offences (for aexple, the complex nature of corruption
investigations, the lapse of time that may occuwbken the date on which the offence is committedi an
the day on which it is reported to law enforcemauthorities, the available appeal channels, thaydel
and overload in criminal justice), significantlydermine the sanctioning regime in force in Italy.

61. Last, at international level, the Orgatnasa for Economic Cooperation and Development
(OECD) has also recommended, in the frameworksosisessments on the implementation of the anti-
bribery convention,48) that the Italian Republic should extend the darabf the absolute limitation
period provided for in the Penal Code, in such § asto ensure the effectiveness of prosecutions fo
transnational bribery and thus comply with the mgents laid down in Article 6 of that
Convention. 29) That is what the Italian Republic appears to hamdertaken to do in a draft law
approved by the Senato (Italian Senate) on 15 M204f7. 80)

62. Those factors seem to me to be impor@nafproper understanding of the national, but also
European, context of which the judgmenfaricco and Other$éorms part.

63. Second, in the light of the discussiortheg hearing, |1 consider it important to correct the
unequivocal approach taken by the parties and thenassion, by referring to the specificity that
constitutes the very nature of criminal law.

64. Criminal law is a punitive law which idated to the very concept of public order and,his t
instance, the public order of the European Uniamn{Dal law must therefore strike a balance between
respect for the public order, the equality of @tiz before the law when they commit offences aerd th
guarantee of the procedural rights of the persoosgeuted. In no case can reliance on those geasant
by one of the parties, whether prosecutor or acbusad to a subjective right either to punishm a
arbitrary manner or to escape the normal and cereidconsequence of the unlawful acts committed.
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VII. Analysis

65. In the context of its first two questiotise Corte costituzionale (Constitutional Courtgsfions
the compatibility of the principles and criterigerdified by the Court in the judgment Taricco and
Otherswith the principle that offences and penalties mbesdefined by law. In the Italian legal order,
that principle requires that the limitation peribd determined precisely in a provision in forceheg
time when the offences were committed and cannahjncircumstances be applied retroactively where
such application is detrimental to the accused.

66. The Italian Constitution thus guarantdes every individual has the right to know, befbee
commits a wrongful act, whether that act is anrafée the penalty and the limitation period applieab
to it, and none of those elements can be subsdyudtered to the detriment of the person concerned

67. The Corte costituzionale (Constitutionau@) maintains that, by requiring the national tda
disapply the provisions laid down in the last subgeaaph of Article 160 and the second subparagraph
of Article 161 of the Penal Code in proceedingsdienm before it, thus extending the applicable
limitation period, the obligation identified by th@ourt in the judgment ifaricco and Othergs at
variance with that principle.

68. In support of its approach, the Corte itmgbnale (Constitutional Court) contends that the
provisions at issue were adopted with the aim «fueng respect for the reasonable length of the
proceedings and for the rights of the accusedhdnregard, it must be acknowledged that the juagme

in Taricco and Othersloes not in itself provide an answer to the ré@igrcourt’s criticisms.

69. Nonetheless, it would be unfair to be ¢atical of the Court for not having provided suah
answer, in so far as neither the Tribunale di Cu(®@strict Court, Cuneo), which made the first
reference for a preliminary ruling, nor the Itali@overnment, in its written and oral observatiantie
case that gave rise to the judgmentamicco and Othersreferred to the particular features linked with
the nature and the rules governing the limitategime in the Italian legal order, which is nonedisslat
the heart of the reference for a preliminary ruliagd which have now been raised by the Corte
costituzionale (Constitutional Court).

70. It is therefore in response to this furtheference by the Italian courts that | shall e that
the Court should supplement its first answer.

71. It is not a matter of calling in questitie actual principle identified by the court in fndgment

in Taricco and Othersnamely the principle that the national courtaguired to disapply the rules in the
last subparagraph of Article 160 and the secongaalgraph of Article 161 of the Penal Code in order
to ensure an effective penalty that will deter éraaffecting the financial interests of the Uniomt b
rather of clarifying the criteria on the basis difieh that obligation must be fulfilled.

The principle identified by the Court in the judgment in Taricco and Others

72.  The position expressed by the Corte emstihale (Constitutional Court) is built around cepts
the elements of which, as defined by that coumflat with the principle of the effectiveness olUE
law and are therefore incompatible with that pihei

73. Before | embark on my analysis of the tjoas referred, it is therefore appropriate to iifgn
very precisely the points which lead to that outeom
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74. As regards, first, the principle that offes and penalties must be defined by law, alswhkras
the principle of criminal legality or penal leggliit is one of the essential principles of modefiminal
law. The principle was identified in particular the Italian criminologist Cesare Beccaria, who mefe
in his famous treatis@n crimes and punishmenl) to the works of Montesquieu3?)

75. It is traditionally accepted that, in actance with that principle, no one can be accuded o
having committed an offence and no penalty cannipgosed unless both offence and penalty were
provided for and defined by the law before the &mi&k place.

76. In the context of the present case, thatiple is problematic only because the Italiagidéation
adds to that definition by Beccaria that the limaa rules form part of that principle and that the
offender therefore has a vested right that thereemiroceedings should take place according to the
limitation rules as they existed on the day on Wwhie committed the offence.

77. Asregards, second, limitation, it is tia principle of limitation but the rules applicalib it that
are incompatible with EU law in this instance, aglbecause of the specific features introduced by th
Italian legislation, considered in the interplayviaeen the two procedures consisting in suspensidn a
interruption of the limitation period.

78. As regards interruption of the limitatipariod, the provisions at issue restrict the situnt in
which the limitation period may be interrupted lyn@ining such interruption to procedural measures
which are few in number and, if necessary, takemlate stage in the proceedings and which, moregove
have limited effects. Thus, where an act interngpthe limitation period takes place, it does naieh
the consequence of causing a new period, idertbctde initial period, to run, but solely of extemgl
that period by only a quarter of its initial dudati in addition, that extension of the limitatioarjpd
cannot be suspended anew or interrupted anew andthexefore occur only once during the
proceedings.

79. The combination of the provisions laid doin the last subparagraph of Article 160 and the
second subparagraph of Article 161 of the Italimmd@ Code therefore has the effect of setting an
absolute limit on the applicable limitation periothe limitation period therefore becomes intangible
and assumes in that regard the aspect of a strietlimit, traditionally defined as the tirrianit for
bringing an action determined by law, the coursevbich, unlike a limitation period, can be neither
suspended nor interrupted3]. That concept is incompatible with the very cqtagf limitation and the
two concepts are contrasted in the literature.

80. Faced with the approach defended by thée@mstituzionale (Constitutional Court), which, i
order to substantiate its approach, relies on #s&rel to ensure that the proceedings take pladenat
reasonable time, and on the guarantee of the r@lttse accused, the judgmentTaricco and Others
as | have said, does not contain all the eleméatsenable that approach to be challenged.

81. It is necessary in reality to examinegbarce of the incompatibility between the limitatiales
provided for in the last subparagraph of Articl®®Xhd the second subparagraph of Article 161 of the
Italian Penal Code and the requirement to respectffectiveness of EU law.

82.  The law is effective only if any infringemt thereof is subject to sanctions.

83. If, in order to ensure its protection, B requires that any infringement be subject tctans,
any system which is intended to implement EU lavicwiin fact leads to the absence of a sanctioo or t
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a clear and major risk of impunity is by definitiocontrary to the principle of the primacy of EU law
and to the principle of effectiveness on which égi325 TFEU, in particular, is based.

84. Is that the case here?

85. My answer is in the affirmative and isdx®n findings relating in particular to the veture
of offences against the financial interests of tdmion and, in particular, to their essentially
transnational nature.

86.  The investigations carried out in the eahbf that economic and financial crime must alke
significance of the fraud to be determined, in ®ih its duration, its size and the profit whicthés
generated. Let us imagine the time required tostigate a VAT carousel fraud34) involving bogus
companies spread across the territory of severahibdde States, joint offenders and accomplices of
different nationalities, requiring technical invgsttions, multiple hearings and confrontations, and
significant accounting and financial expertise dhd use of measures of international judicial and
police cooperation. During the judicial proceedintiee judicial authorities must conduct a complex
criminal procedure in order to establish, while efvgng the guarantees of a fair trial, the indiatu
liability borne by each of the accused and musi dksal with the defence strategy adopted by lawyers
and other specialist experts, which consists inrspg out the proceedings until they are time-lzarre

87. In cases of that type, the deadline impgasethe investigation and trial procedure is tfogee
well known to be insufficient and the different ogfs drawn up at national and international levels
effectively demonstrate the systemic nature of gbeverlessness found. The risk of impunity is not
attributable here to the procrastination, complagesr negligence of the judicial authorities, buthe
inadequacy of the legislative framework for purmghiVAT fraud, as the national legislature has
established a trial period that is unreasonablealre it is too short and inviolable, and doesatiotv

the national courts, in spite of all their effortis,impose in respect of the offences committeduthigal
penalties which they attract.

88. | am perfectly aware that one of the comgeof the national legislature at the time of the
amendments to the limitation rules by the ex-Qiriehw was to combat the procedural delays often
denounced by the European Court of Human Rightstlaul to ensure, in the interest of the accused,
that the proceedings would take place within aoeable time.

89. Paradoxically, that amendment, inspiredh@ydesire to ensure that judicial proceedingslevou
take place within a reasonable time, constitutbseach of the very concept of a ‘reasonable tinmel a
ultimately an obstacle to the proper administratbjustice. 85)

90. In fact, in the context of Article 6(1) ttfe ECHR, the European Court of Human Rights @sfin
a ‘reasonable time’ as requiring that the trialipetbe proportionate to the objective complexitytlod
case, what is at stake in the dispute and alsoh¢o attitude of the parties and the competent
authorities. 86)

91. It must be stated that a strict time lilmiby nature the precise opposite of that prircipl

92. The right to a reasonable time is notghtrio impunity and must not preclude an effective
conviction for the offence.

93.  Yet the strict time limit may have thatyerse effect.
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94. In that regard, | believe that | shouldwirattention to the text of the Proposal for a Etikee of
the European Parliament and of the Council on ithte& figainst fraud to the Union’s financial inteees
by means of criminal law,3(7) which includes serious VAT fraud in its scope. &#as the PFI
Convention did not address the issue of limitapeniods, Article 12 of the proposal for a PFI Diree
introduces a new set of binding detailed rules eomag prescription for offences affecting the Ui
budget. The Member States are thus required taemslimitation period.

95. While the proposal for a PFI Directive slgeovide for limitation periods that are extended
such a way as to allow the law enforcement agenoig¢ake action during a period that is sufficigntl
long to combat offences effectively, it also essdids a maximum and absolute period for the trial.

96. | therefore cannot but express my lackcomprehension on seeing that that proposal
recommends a system of limitation based on theegha@l regime at issue in the present case, the
effects of which are identical to the effects of tombination of the last subparagraph of Artick® 1
and the second subparagraph of Article 161 of greaPCode and which therefore seems to call for the
same criticism, as in reality it entails the saraagers.

97. In fact, provisions of that type lead @ality to liability for failure to bring trials taompletion
being passed on to the judicial institutions. Ithas forgotten that the effectiveness of the piaces
depends on the means made available to the coudtthat failure to provide such means will always
provide a possible loophole for the obligationssiag under EU law. The risk is then that what are
regarded as the most serious and most complex easealrected towards ‘short circuits’ that willtno
ensure that an effective and dissuasive penaliyp®sed in respect of the offence and, in particula
will not allow the offenders to be removed withuffecient time. Thus, with the best intentions hret
world, we may well facilitate money laundering betfinancing of illegal activities that are partenu
harmful for the Union and its citizens, whose iatas will always be harmed at the end of the day.

98. While it therefore appears to me to bdeotlly lawful to prescribe a limitation period whic
begins on the date on which the offence is comthéted beyond which no prosecution can be initiated
if no investigation for that purpose has been edrout by the time that period expires, it seemséo

on the other hand, to be absolutely essentialdhaé criminal proceedings have been initiated they
must be able to continue until they come to an eath investigative act constituting an act that
interrupts the limitation period and causing a rEasiod to start to run, in its entirety, the onlyit and
possible reference being respect for the ‘reasenk’ principle as defined by the European Cofirt
Human Rights.

99. That reference to the ‘reasonable timé&igyple is to my mind a requirement for all Member
States.

100. In fact, in the context of the protection loé financial interests of the Union, those Membtates
implement EU law and are therefore bound by theviprons of the Charter. As Article 47 of the
Charter and Article 6(1) of the ECHR contain pramis drafted in identical terms as regards the
principle that the proceedings must take placeiwi#hreasonable time, the Member States are boyind b
the definition provided by the European Court ofdun Rights, which was recently stated again.

101. Consequently, it seems to me that the Cownldiconsider that the concept of interruptioniod t
limitation period is an autonomous concept of EW land should define it as meaning that each
investigative act and each act which necessariignels it interrupts the limitation period, that dutn
causing a new period, identical to the initial pdrito begin, while the limitation period which has
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already elapsed will then be cancelled.

102. Only that type of definition will make it polske to ensure the prosecution of offences of that
nature.

103. Although the negotiations for the adoption tbé proposal for a PFI Directive and the
establishment of the European Public Prosecutdfiséseek to arrive at a common definition of fdau
and of the level of applicable penalties, such lwarigation cannot lead to satisfactory results unieis
accompanied and supported by effective measuresdtion to investigations and prosecutions and, in
particular, by a uniform limitation regime throughdhe European Union.

104. Were that not the case, the European Pubdseleutor’s Office 38) would in reality be still-born,
as would the proper functioning of the area ofda, security and justice.

105. In effect, how can it be accepted, within #iwgle area that the area of freedom, security and
justice is designed to be, that the same offenegnagthe financial interests of the Union shouéd b
time-barred in one Member State when it can leaftnal conviction in the State next door?

106. Because such a situation has already comet,aliois therefore essential to arrive at a
harmonisation of the limitation rules in order tosare a protection of the financial interests & th
Union that is equivalent and uniform throughout Member States and thus to ensure that offenders do
not enjoy virtual impunity by taking advantage afntinal laws that are most favourable to their
interests, which would lead to the riskfofum shopping(39)

107. For a number of years, moreover, the Commdsas consistently pointed to the shortcomings in
the present system, characterised by a legal framkethat is extremely fragmented owing to the
diversity of the traditions and the legal systenws,the ratification or non-ratification of the PIF
Convention 40) and to the political priorities adopted by therveer States in criminal matterg.1j
Having regard to the mobility of offenders and ghefits to be made from illegal activities affedithe
financial interests of the Union, and to the comipeof the cross-border investigations which that
entails, the Commission considers that the natitimatation periods applicable in such matters are
unacceptable in this day and age)(

108. In the light of all of those factors, and doling the principle identified by the Court in the
judgment inTaricco and Othersl consider that Article 325(1) and (2) TFEU mubst interpreted as
meaning that it requires the national court, aciis@n ordinary court in matters of EU law, to psg

the absolute limitation period resulting from thentbined provisions of the last subparagraph of
Article 160 and the second subparagraph of Artidé of the Penal Code where such a rule prevents
the imposition of effective and dissuasive penslire a case of serious fraud affecting the findncia
interests of the European Union or lays down longaitation periods for cases of serious fraud
affecting the financial interests of the Membert&teoncerned than for those affecting the financial
interests of the Union.

109. | also consider that the concept of interauptof the limitation period must be considered to
constitute an autonomous concept of EU law and imeistefined as meaning that each investigative act
and any act necessarily extending it interruptslithéation period, that act then causing a newiqekr
identical to the initial period, to run, while thimitation period which has already elapsed wiknhbe
cancelled.

The circumstances in which the national courts areequired to disapply the combined provisions
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of the last subparagraph of Article 160 and the send subparagraph of Article 161 of the Penal Code

1.

The criteria to be applied

110. According to the principles identified by tBeurt in the judgment ifaricco and Othersthe
national courts are required to disapply the piows of the last subparagraph of Article 160 aral th
second subparagraph of Article 161 of the PenaleGbthey prevent ‘the imposition of effective and
dissuasive penaltiga a significant number of cases of serious fraff@écting the financial interests of
the European Union’4Q)

111. The criteria on the basis of which the naticr@urts are supposed to disapply the particular
provisions of their penal code are, as the Corsgitczionale (Constitutional Court) observes, vague
and generic. In the absence of any guidelines cangf other detail in the judgment ifaricco and
Others the national courts on their own are unable findeunequivocally, the situations in which the
harm to the financial interests of the Union musttharacterised as ‘serious’ and the cases in whech
application of the limitation rules at issue wouldve the effect of preventing ‘the imposition of
effective and dissuasive penaltiasa significant number of case$44)

112. In criminal proceedings that are pendings idctually difficult to require a national courtrteet

an objective, such as that of combating VAT offendey asking it to disapply a substantive ruletsf i
criminal law, relating to limitation periods in g@ect of offences and penalties, on the basis oterion
which may admittedly appear to introduce an elenoérgubjectivity in the context of the assessment
requested.

113. The criterion identified in the judgment Taricco and Otherds based on the existence of a
systemic risk of impunity.

114. The assessment of the systemic nature of auidk may actually be a delicate operation for the
national court hearing the case, in so far as, fesnexternal viewpoint, that exercise may appear to
include a degree of subjectivity on the part ot twurt.

115. Admittedly, the assessment of the systemiaraatf the risk might result from the application o
objective criteria or from an overall assessmemti@ad out by the Italian Supreme Court, which is
binding on all national courts. Nonetheless, ih@¢ apparent from the discussions at the heariag th
such a solution seems possible in the light ofndwgonal legislation. Furthermore, the Italian Relp)
whose approach, it should be emphasised, is m#égifeuenced from a desire to find an appropriate
solution that conforms to EU law, has been unablerovide sufficient guarantees on that point.

116. | therefore propose that that obligation isdahsolely on the nature of the offence and that th
definition of that nature is a matter for the Edifature.

117. 1 note that, in the course of the negotiatiprexceding the adoption of the Proposal for the PFI
Directive, the EU legislature defined the concdpgearious infringement affecting the financial irgsts

of the Union, which also include VAT fraud, as coug all offences which have a connection with two
or more Member States and which cause damage tideatnount of which exceeds the threshold of
EUR 10 million, that threshold being subject teesiew clause.45)

The effects in time of the obligation identifiedtiy Court in the judgment in Taricco and Others

118. According to the principles identified by t@eurt in the judgment iffaricco and Othersthe
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national court is required, if need be, to disappbky combined provisions of the last subparagrdph o
Article 160 and the second subparagraph of Artiéié of the Penal Code in the proceedings pending
before it, in order to ensure, in accordance witticke 325 TFEU, that an effective penalty is impds

in respect of the fraud which has been found tetexi

119. As | have pointed out, the Corte costituzien@onstitutional Court) considers that the nationa
court is unable to fulfil that obligation, givenetliank and scope which the principle that offeraes
penalties must be defined by law occupies in thkah legal order.

120. In that regard, the Corte costituzionale (@tart®nal Court) maintains that Article 53 of the
Charter authorises the Italian Republic to apmyoitvn standard of protection of fundamental rigits,
so far as it is a higher standard than the stanidhatdarises from the interpretation of Article @Pthe
Charter, and thus allows the national court togefio fulfil the obligation identified by the Court

121. The Corte costituzionale (Constitutional Cpatso refers to Article 4(2) TEU in support of its
contention that EU law cannot force the fulfilmeftsuch an obligation without calling in questidre t
national identity and, in particular, the constingl identity of the Italian Republic.

122. 1 do not agree with the interpretation projosg the Corte costituzionale (Constitutional Churt

(@) The scope in EU law of the principle that offenaled penalties must be defined by law

123. First, | am aware that the imposition of pgasalfor offences affecting the financial interestshe
Union comes within the scope of EU law and that tia¢éional courts are required to ensure the
effectiveness of EU law and, in particular, of paiy law.

124. In the context of EU law, the principle thdteaces and penalties must be defined by law is
enshrined in Article 49 of the Charter. In accoamwith Article 51(1) of the Charter, Article 49 tis
be applicable to the Member States when they impitergU law, as is the case here.

125. According to the Explanations relating to tBlearter, 46) Article 49(1) (apart from the final
sentence) and (2) corresponds to Article 7 of t6&iR. Under Article 52(3) of the Charter, in so &

the Charter contains rights which correspond thtsguaranteed by the ECHR, the meaning and scope
of those rights are to be the same as those lamh iy the ECHR, although that provision is not to
prevent EU law from providing more extensive pratac

126. In paragraphs 54 to 56 of the judgmenTanicco and Othersthe Court held that the principle
enshrined in Article 49 of the Charter covers otitg definition of offences and the level of the
penalties applicable to those offences. In so $ahat principle does not extend to the deternomadif
the limitation period, the Court therefore heldtthiat principle does not preclude the nationalrtou
from applying to the proceedings pending befor@ libnger limitation period than that provided for a
the time when the offence was committed.

127. That assessment is consistent with the casefidhe European Court of Human Rights on the
scope of the principle that offences and penaitiast be defined by law.

128. The general principles relating to the applicaof the limitation rules were summarised by the
European Court of Human Rights in its judgmenCivéme and others v. Belgiu@?7) and recently
confirmed in its decisions iRreviti v. Italy (48) andBorcea v. Romanig49)

10/10/2017, 16:E



http://eur-lex.europa.eu/legal-content/EN/TXT/HTNLti=CELEX:62..

129. Article 7 of the ECHR enshrines the princifiiat offences and penalties must be defined by law
‘while it prohibits in particular extending the g of existing offences to acts which previouslyave
not criminal offences, it also lays down the prpteithat the criminal law must not be extensively
construed to an accused’s detriment, for instarycartalogy. It follows that offences and the relévan
penalties must be clearly defined by law. This nexjuent is satisfied where the individual can know
from the working of the relevant provision and, néed be, with the assistance of the courts’
interpretation of it, what acts and omissions wilike him criminally liable.50)

130. According to the European Court of Human Righthe rules on retroactivity contained in
Article 7 of the [ECHR] apply only to the provisi®rdefining offences and the penalties imposed in
respect of those offencesal) Thus, the European Court of Human Rights consitteat it must ensure
that ‘at the time when an accused person perforthedact which led to his being prosecuted and
convicted there was in force a legal provision whigade that act punishable, and that the punishment
imposed did not exceed the limits fixed by thatysmn’. (52)

131. In the judgment iIRoéme and Others v. Belgiu(®3) on the other hand, the ECtHR considered it
reasonable that the national courts should ap@yptincipletempus regit acturas regards procedural
laws, in that particular instance, the immediateliaption to pending proceedings of laws amendirgy t
limitation rules.

132. According to the European Court of Human Rigtite immediate application of a law extending
the limitation period does not entail an infringethef Article 7 of the ECHR ‘since that provision
cannot be interpreted as prohibiting an extensidmutation periods where the relevant offenceséa
never become subject to limitation54) The European Court of Human Rights therefore attarised
the limitation rules as ‘procedural laws’. It obges that the limitation rules do not define thesoffes
and the penalties imposed in respect of them ang b®ainterpreted as laying down a simple
precondition of the examination of the ca&®) (

133. In its decision iPreviti v. Italy, (56) the European Court of Human Rights thereforestiiesl the
new limitation rules introduced by the ex-Ciridlaw as procedural rules. It will be recalled thawas

the profound amendments introduced by that law Weate at issue in the case that gave rise to the
judgment inTaricco and Otherand with which we are concerned today.

134. In the case that gave rise to the decisioRraviti v. Italy, (57) the European Court of Human
Rights was requested, in particular, to determimetiver the conditions in which the new limitation
periods had been applied were compatible with ¢lagiirements of Article 7 of the ECHR. In that case,
the applicant, whose appeal on a point of law waisdmg, complained that he had been unable to
benefit from the reduction of the limitation peritald down for the offence of corruption, from 15
years to eight years. In accordance with the tti@amsil arrangements provided for by the legislattire
new provisions, which were more favourable to tbeuaed as regards limitation, were applicablelto al
proceedings pending on the date on which the latered into force, but with the exception of
proceedings pending before the Corte suprema dazame (Court of Cassation), which meant that the
applicant wasle factounable to take advantage of those provisions.

135. The question was therefore whether the pmvssihat determined the limitation periods, in the
same way as the provisions defining offences aagé#énalties imposed in respect of them, were stibjec
to special rules in relation to retroactivity, whitclude the principle of retroactivity of the ¢ebarsh
criminal law.
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136. In order to answer that question, and theeeforassess the merits of the complaint alleging
violation of Article 7 of the ECHR, the EuropeanuCoof Human Rights therefore considered whether
the ex-Cirielli Law contained provisions of subgte& criminal law.

137. Its answer was in the negative, as it clagsithe legislative amendments introduced by the ex-
Cirielli Law as ‘procedural rules’.

138. In keeping with its consistent case-law, thwoean Court of Human Rights recalled that the
limitation rules, since they do not define offene@sl the penalties imposed in respect of them, lmeay
interpreted as laying down a simple preconditiontfie examination of the case and may therefore be
classified as ‘procedural laws5%)

139. The European Court of Human Rights thus heddl winlike the provisions defining offences and
the penalties imposed in respect of thebd) Article 7 of the ECHR does not preclude the imragd
application to pending proceedingerpus regit actuof a law that extends the limitation periods
where the alleged offences have never been timed#&0) and in the absence of arbitrarinegd) (

140. Since the limitation rules introduced by thxeQGarielli Law were to be classified as ‘procedural
laws’ and since the transitional arrangements didappear to be either unreasonable or arbitrhey, t
European Court of Human Rights held that nothinthan ECHR prevented the Italian legislature from
regulating the application of those provisions tial$ that were pending at the time when the law
entered into force.

141. In the light of those factors, | consider fHadving regard to the wording of Article 49 of the
Charter and the case-law of the European Courtush&h Rights relating to the scope of the principle
that offences and penalties must be defined bytlave is nothing to prevent the national courthie
context of the fulfilment of the obligations impalsen it by EU law, from disapplying the provisions
laid down in the last subparagraph of Article 16@ éhe second subparagraph of Article 161 of the
Penal Code in the proceedings pending before it.

142. The Corte costituzionale (Constitutional Cpfutther maintains that the principles identified

the judgment inTaricco and Othersre incompatible with the requirements set ouAiiticle 7 of the
ECHR and, in particular, with the requirement ofefeeability, in so far as the individuals concdrne
could not reasonably foresee, on the basis ofdtpslhtive framework in force at the material tirttegt

EU law, and in particular Article 325 TFEU, wouldquire the court to disapply the last subparagraph
of Article 160 and the second subparagraph of Ertl61 of the Penal Cod&2)

143. However, it seems to me that the individualscerned could not fail to be aware that the acts
which they are now accused of having committed vigsdy to render them criminally liable and, in
the event of a final conviction, to result in thgphcation of the penalty determined by law. Thasés
were offences at the time when they were commaétetithe penalties will not be any heavier thanghos
applicable at the material time. | do not thinktfHzecause that obligation is fulfilled by the oatl
court, the persons concerned will sustain greaemtthan that to which they were exposed at the tim
when the offence was committed.

(b) The scope of Article 53 of the Charter

144. The Corte costituzionale (Constitutional Cpthrien claims that Article 53 of the Charter preds
the implementation of the obligation identified ttne Court in the judgment ifaricco and Others
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145. It maintains that Article 53 of the Charteoshl be interpreted as authorising the Italian Rdipu
to apply a standard of protection of fundamenthts guaranteed by the Italian Constitution inazoak
that standard is higher than the standard resuitorg the interpretation of Article 49 of the Charaind
not to fulfil the obligation identified by the Cdun the judgment ifaricco and Others

146. That interpretation would allow the nationald to avoid that obligation, in that it requirdee
national court to disapply the limitation rulessgue in the proceedings pending before it.

147. The questions referred to the Court by theteCoostituzionale (Constitutional Court) therefore
lead me to examine the margin of discretion whiuh Member States have when setting the level of
protection of the fundamental rights which theylwis ensure when they implement EU law.

(1) Preliminary observation&?3)

148. Although it is true that the interpretationtloé rights protected by the Charter must tend tdsva
high level of protection, as may be inferred fromide 52(3) of the Charter and from the explanatio
on Article 52(4) of the Chatrter, it is neverthelesportant to state that this must be a level otgution
which ‘accords with EU law’, as is stated, moreguethe abovementioned explanation.

149. That is a reminder of a principle that hasglguided the interpretation of fundamental rights
within the European Union, namely that the protectf fundamental rights within the European Union
must be ensured within the framework of the stmecand objectives of the European Unids¥)(In
that regard, it is not irrelevant that the preamiolehe Charter refers to the main objectives @& th
European Union, including the creation of an afeflae@dom, security and justice.

150. It is therefore not possible to reason onlieinms of a higher or lower level of protectionhofman
rights without taking into account the requiremdintked to the action of the European Union and the
specific nature of EU law.

151. The fundamental rights to be protected andetw of protection to be afforded to them refldot
choices of a society as regards the proper balembe achieved between the interests of individuals
and those of the community to which they belongatTdetermination is closely linked to assessments
which are specific to the legal order concerneldtirey particularly to the social, cultural andtbiscal
context of that order, and cannot therefore bespased automatically to other contexts.

152. To interpret Article 53 of the Charter as wilog Member States to apply, in the field of
application of EU law, their constitutional rule aganteeing a higher level of protection for the
fundamental right in question, would therefore &etamount to disregarding the fact that the exercis
of determining the level of protection for fundartarrights to be achieved cannot be separated from
the context in which it is carried out.

153. Accordingly, even though the objective is #nd towards a high level of protection for
fundamental rights, the specific nature of EU lawams that the level of protection deriving from the
interpretation of a national constitution cannotldéomatically transposed to the EU level, nor icée
relied upon as an argument in the context of tiptieation of EU law.

154. As regards the assessment of the level ofegiioh for fundamental rights which must be
guaranteed within the legal order of the Europeanok) the specific interests which motivate the
action of the European Union must be taken int@act The same applies, inter alia, to the necgssar
uniformity of application of EU law and to the reggments linked to the construction of an area of

21 di 32 10/10/2017, 16:E



22 di 32

http://eur-lex.europa.eu/legal-content/EN/TXT/HTNti=CELEX:62..

freedom, security and justice. Those specific gty cause the level of protection for fundamental
rights to be adjusted depending on the differetetrests at stake.

(2) Assessment

155. For the same reasons as those stated by the othe judgment of 26 February 2013,
Melloni, (65) the interpretation of Article 53 of the Chartedvacated by the Corte costituzionale
(Constitutional Court) cannot in my view be upheld.

156. Such an interpretation fails to have regarcnoessential characteristic of the EU legal order,
namely the principle of primacy of EU law. Thatantretation allows a Member State not to fulfil an
obligation which has been identified by the Coarid which is perfectly consistent with the Charter,
provided that that obligation does not conformhi® higher standard of protection of fundamentditag
guaranteed by the Constitution of that State.

157. The Court thus pointed out in the judgmer®february 2013Vielloni (66) that, by virtue of the
principle of primacy of EU law, rules of national, even of a constitutional order, cannot be atidw
to undermine the effectiveness of EU law on thettey of that State.g7)

158. Where an EU legal act calls for national imp@ting measures, Article 53 of the Charter
confirms that national authorities and courts ict f&amain free to apply national standards of jutide

of fundamental rights. Nonetheless, the Court nihel@r that the level of protection provided forthg
Charter, as interpreted by the Court, and the mymnanity and effectiveness of EU law must not be
compromised.q8)

159. In my Opinion in Melloni,&9) | differentiated between situations in which #eés a definition at
EU level of the degree of protection which must &korded to a fundamental right in the
implementation of an action by the Union and thmsehich that level of protection has not been the
subject of a common definition.

160. In the former case, | maintained that if a \demState were to invoke, posteriorj the retention

of its higher level of protection, the effect woudd to upset the balance achieved by the EU le¢gisla
and therefore to jeopardise the application of BW. [The level of protection was determined in sach
way as to meet the objectives of the EU action eomexd. It then reflects a balance between the tteed
ensure the effectiveness of European Union actiah the need to provide adequate protection for
fundamental rights.

161. In the latter case, on the other hand, the bégnStates have a wider discretion to apply, in the
field of application of EU law, the level of protem of fundamental rights which they wish to
guarantee within the national legal order. | noaktbs emphasised that that level of protection must
then be reconciled with the proper implementatibild law and must not infringe other fundamental
rights protected under EU law.

162. In accordance with Article 325 TFEU, the petiten of the financial interests of the Union cdbs
national implementing measures. Those measures emsstre, in accordance with the principles of
equivalence and effectivity, the prevention of offes affecting those interests, by the impositibn o
penalties that must be effective and dissuasivéhdnpresent case, by requiring the national cdorts
disapply in the proceedings pending before them liinégation rules at issue, the Court seeks to
guarantee that objective in compliance with Artid@ of the Charter and in keeping with the scope
afforded to the principle enshrined in Article 7tbé ECHR that offences and penalties must be egfin
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by law.

163. Admittedly, there is at present no commonrdlién at EU level of the scope that must be aféord
to the principle that offences and penalties mestéfined by law and of the degree of protectiat th
must be granted, in that context, to the accusedravithe application of the limitation rules is
concerned. {0) Consequently, the Member States enjoy, in prie¢cip greater discretion to apply a
higher level of protection, provided, however, thtzt level of protection safeguards the primacgt an
effectiveness of EU law.

164. Three observations must be made.

165. First, while it is true that the limitationles have not yet been harmonised, the fact noresthel
remains that the ‘reasonable time’ principle statedrticle 47(2) of the Charter constitutes, i ttame
way as the instrument which enshrines it, the aygeeof the harmonised rule, and can be invoked
directly.

166. Second, the application of the standard ofeptmn referred to in Article 25(2) of the Italian
Constitution, on which the Corte costituzionale i€titutional Court) relies, compromises the primacy
of EU law in that it allows an obstacle to be pthaoe the way of an obligation identified by the @bu
which is not only consistent with the Charter blsoain keeping with the case-law of the European
Court of Human Rights.

167. Third, and last, that application undermiresdffectiveness of EU law in so far as the offsrioe
question, which affect the financial interests o Union, will not be able to be the subject ofralf
conviction, having regard to the absolute limitatferiod, and will therefore go unpunished.

168. | consider, therefore, that Article 53 of tBearter does not allow the judicial authority of a
Member State to refuse to fulfil the obligation mtiéed by the Court in the judgment iFaricco and
Others on the ground that that obligation does not ressplee higher standard of protection of
fundamental rights guaranteed by the Constituticthat State.

Respect for the constitutional identity of theialRepublic
169. The third question submitted by the refergogrt concerns the scope of Article 4(2) TEU.

170. The Corte costituzionale (Constitutional Cpumaintains that the obligation identified by the
Court in the judgment inraricco and Othersin that it infringes an overriding principle ofsi
Constitutional order — the principle that offen@e®l penalties must be defined by law — is capable o
affecting the national identity, and in particulae Constitutional identity, of the Italian Republi

171. The referring court maintains that EU lawglithe interpretation of it by the Court, cannot be
considered to require a Member State to disapmyotrerriding principles of its Constitutional order

which define its national identity. Thus, the implentation of a judgment of the Court is always
dependent on the compatibility of that judgmenthwiite constitutional order of the Member State,
which must be assessed by the national authordétre in this instance, in Italy, by the Corte
costituzionale (Constitutional Court).

172. The position which | propose that the Coudulth adopt in the present case does not amount to
denying the need to have regard to the nationatiigeof the Member States, of which constitutional
identity certainly forms a part7{)

10/10/2017, 16:E



24 di 32

http://eur-lex.europa.eu/legal-content/EN/TXT/HTNti=CELEX:62..

173. | am fully aware that the European Union tureed, as Article 4(2) TEU provides, to resped th
national identity of the Member States, ‘inherent their fundamental structures, political and
constitutional’.

174. 1 am also fully aware that the preamble to@marter points out that, in its action, the Eusope
Union must respect the national identities of thenfber States.

175. Consequently, a Member State which considetsa provision of primary law or secondary law
adversely affects its national identity may thuallgnge it on the basis of the provisions laid dawn
Article 4(2) TEU.

176. However, | do not consider that we are facel such a situation in the present case.

177. First of all, the Court has always considdtet reliance on infringements of either fundamienta
rights as formulated by the Constitution of a Mem®tate or the principles of a national constitoélb
structure cannot affect the validity of an act addpoy the institutions of the Union or its effect the
territory of that State, and the Court has takeat thpproach in order to preserve the unity and
effectiveness of EU law. According to settled ckse- the validity of those acts can therefore be
assessed only in the light of EU law2)

178. Next, | am not convinced that the immediatpliaption of a longer limitation period, resulting
from the fulfilment of the obligation identified byhe Court in the judgment ifaricco and Others
would be such as to affect the national identityhef Italian Republic.

179. In fact, a concept demanding protection fduredamental right must not be confused with an
attack on the national identity or, more specificahe constitutional identity of a Member Staide
present case does indeed concern a fundamentdl prghtected by the Italian Constitution, the
importance of which should not be underestimated, tbat does not mean that the application of
Article 4(2) TEU must be envisaged here.

180. Nor does the Corte costituzionale (ConstihgloCourt) state the reasons why the status of
‘overriding’ principle of the constitutional ordenust be conferred on all the aspects of the priacip
that offences and penalties must be defined by(¥&yvor the reasons why the immediate application of
a longer limitation period would therefore be cdpadf compromising the constitutional identity bkt
Italian Republic.

181. | note that in the Italian Constitution thenpiples classified as ‘fundamental’ are set out in
Articles 1 to 12, and the principle that offences @enalties must be defined by law is therefopeiai
not included in that category.

182. | am aware that the scope and rank of a plmaén the Italian constitutional order may also be
conferred by the constitutional case-law.

183. The Corte costituzionale (Constitutional Cphes already asserted that only the ‘hard corel of
fundamental principal may justify the initiation what is known as the ‘counter-limits’ procedure, t
the exclusion of the various institutes in whiclatthight may actually manifest itself and shapelits

throughout history and the requirements of histGi4)

184. In a recent judgment, the Corte costituziog@lenstitutional Court) confirmed that approach and
asserted that the ‘overriding’ or ‘fundamental’ qmiples of the constitutional order are those which
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identify the constitutional order and represent'tfaed core’ of the Italian Constitutionz )

185. Furthermore, in paragraphs 10 and 11 of tiservhtions which it lodged in the case that gase ri
to the judgment of 16 June 2015, Gauweiler and Gth@6) and, in particular, of its explanations
relating to the initiation of the ‘counter-limitprocedure, the Italian Republic stated that theraiag

or fundamental principles of its Constitutional erdthe infringement of which by an act of EU law
would justify the initiation of that procedure/q) correspond to the essential constitutional guaes)
such as the democratic nature of the Italian Repeipishrined in Article 1 of the Italian Constitutior
the principle of equality between men referrednté\rticle 3 of the Constitution, and do not inclutthe
procedural guarantees, no matter how important iy be.

186. Having regard to those factors, | am not coced that the obligation identified by the Courthe
judgment inTaricco and Othersin that it results in the national court applyimgmediately to
proceedings pending before it a longer limitati@niqpd than that provided for by the law in forceret
time when the offence was committed, is capableaofipromising the national identity of the Italian
Republic.

187. In the light of all of the foregoing considigoas, | therefore consider that Article 4(2) TEUOed
not allow the judicial authority of a Member St&derefuse to refuse to fulfil the obligation iddigd by
the Court in the judgment in Taricco and Otherstlo® ground that the immediate application to
proceedings pending before it of a longer limitatperiod than that provided for by the law in foete
the time when the offence was committed would bgabke of affecting the national identity of that
State.

VIIl. Conclusion

188. In the light of the foregoing consideratiohpropose that the Court should answer the question
referred for a preliminary ruling by the Corte ¢tastionale (Constitutional Court, Italy) as follows

(1)  Article 325(1) and (2) TFEU must be intexied as meaning that it requires the nationaltcaating
as an ordinary court in matters of EU law, to d@gphe absolute limitation period resulting frohret
combined provisions of the last subparagraph otkrtl60 and the second subparagraph of Articledf61
the codice penale (Penal Code) where such a relepts the imposition of effective and dissuasieegities
in a case of serious fraud affecting the finanicirests of the European Union or lays down longer
limitation periods for cases of serious fraud dffegthe financial interest of the Member Statecsned
than for those affecting the financial interestshaf Union.

(2)  The concept of interruption of the limitat period must be considered to constitute anreuntmus
concept of EU law and must be defined as meaniaigethich investigative procedural act and also ahy a
necessarily extending it interrupts the limitatperiod, that act therefore causing a new pericghtidal to
the initial period, to run, while the limitation ped which has already elapsed will then be caerdell

(3)  Article 49 of the Charter of FundamentaiRs of the European Union must be interpretesh@aning
that it does not preclude the Italian judicial auities from disapplying, in the proceedings pegdiefore
them, the combined provisions of the last subpayayof Article 160 and the second subparagraph of
Article 161 of the Penal Code in accordance withdhbligation identified by the Court in the judgrheh

8 September 2015, Taricco and Othersl(@5/14, EU:C:2015:555).

(4)  Article 53 of the Charter of FundamentaiRs does not allow the judicial authority of a idleer
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State to refuse to fulfil the obligation identifiegt the Court in the judgment of 8 September 20aSicco

and Others (€105/14, EU:C:2015:555) on the ground that thatgattion does not respect the higher standard
of protection of fundamental rights guaranteedhsy@Constitution of that State.

(5) Article 4(2) TEU does not allow the juditauthority of a Member State to refuse to futig
obligation identified by the Court in the judgmenft8 September 2015, Taricco and Othersl(i5/14,
EU:C:2015:555) on the ground that the immediatdiegon to proceedings pending before it of a leing
limitation period than that provided for by the lawforce at the time when the offence was commiitteuld
be capable of affecting the national identity dttBtate.

1  Original language: English.

2 G105/14, ‘the judgment in Taricco and Others’, E\2(L5:555.
3 G617/10, EU:C:2013:105.
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inalienable rights of individuals ... it is clear thaf such an erroneous interpretation should exerplaced on
Article 189, the guarantee of judicial review by tEorte costituzionale [(Constitutional Court)]tbe continuing
compatibility of the Treaty with the fundamentainaiples referred to above would continue to bauests.
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7 ‘The ECHR.
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